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INTRODUCTION

1. Pursuant to the recommendation contained in resolution 9 of the Conference

of Plenipotentiéries of the Coastal States of the Mediterranean Region
(Barcelona, 2-16 February 1976), the Executive Director of the Uhited Nations
Environment Programme (UNEP) convened an Intergoverrnmental Review Meeting of
Mediterranean Cogstal States on the Mediterranean Action Plan, held at Monaco
from § to 14 January 1978.

2. The Meeting addressed itgelf more particularly to starting a.review of

the preliminary draft Protocol for the Protection of the Mediterranean Sea
against Pollution from Land-Based Sources (UNEP/IG.II/3/Armex III, appendix II).
In view of the many questions remaining to be settled before a consensus could
be reached on the text of a final protocol, it was decided, after each article
of the draft had been congidered, and on the basis of the observations put
forward, %o draw up an inventory of areas of disagreement and of.poinis. thai
needed clarification., That inventory has been circulated to all participants to
enable them to transmit proposed amendments or additional texbts to the secretariat
where appropriate.

e The Meeting recommended that UNEP should organize, in the 1light of the data
so assembled, working groups of govermmental technical and legal experts, as
appropriate, to seek agreement on the questions raised during the Meeting and

to prepare a revised preliminary draft protocol before ancther intergovernmental
consul tation was convened (UNERP/IG.II/4, para. 54).

4. The purpose of the present document is to place before the Working Group

on Legal Questions a number of legal precedents, both national and ihternational,
which might help to clarify the areas of disagreement mentioned in the inventory
and posgibly to provide, on the basis of those precedents, an invenbory of
possible solutions.

5. In conformity with the method used in the inventory of areas of disagreement,
and with a view to clearly identifying each of those areas, this report considers
on an article-by-article basis the legal elements on which no consensus was
reached or in respect of which, in the opinion of some delegations, additional
information of a legal nature was required, It also takes account of the
alternative draft protocols submitted by one delegation and circulated at the
Intergovermmental Meeting at Monaco. v
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PREAMBLE o _
6., At the Intergovermmental Congultation held at Athens from 7 to 11 February 1977
the gsecreteriat suggested some items for inclusion in a preamble (UNEP/IG.6/3);
it subsequently prepared, for the Monaco Meebing, the following draft preamble:

"THE CONTRACTING PARTIES TO THE PRESENT PRCTOCOL,

Being Parties to the Convention for the Protection of the

Mediterranean Sea against Pollution,

Recognizing the danger posed to the marine environment and to human
health by pollution from land-based sources and the gerious problems
,existing in this respect in many coastal waters and river estuaries of
the Mediterranean Sea, mogtly due to the release of untreated,
insufficiently treated or inadequately disposed domestic or industrial
discharges,

Determined to take in close co-operation all necessary measures to
protect the Mediterranean Sea from this pollution,

HAVE AGREED AS FOLLOWS:"

T« The content of the preamble must not be ignored because it is.no less
mandatory than the operative part. Thus ~ as one example among several others
of relevant international jurisprudence - the International Court of Justice
referred in its judgement of 20 November 1950 in the "right of asylum” ocase

to the preamble of the Havana Convention of 20 February 1928 on the right of
agylum in order to determine the meaning and purpose of that Convention.l
Similarly, domestic tribunale have referred in various instances to the preamble
in order to clarify the meaning of a treaty. It may therefore seem superfluous
1o specify in the body of the protocol that the preamble is an integral part

of the protocol.

8. Some delegations proposed the inclusion in the preamble of a.paragraph
drawing attention to the relationship between the protocel and the

Barcelona Convention of 1976. From a general legal standpoint, such a
relationship accords guite well with the fundamental nature of a protocol, Thus
Professor Charles Rousseau2 defines the protocol concept as a term applied to

widely differing instruments, some intended to lay down rules of law and others

l/ International Court of Justice, Reports, 1950, p. 282.
2/ Droit international public, Paris, Sirey, 1971, vol.I, p. 67.
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to implement, prolong, supplement, interpret or modify a pre-existing treaty to
which it is appended, From this point of view, therefore, it geems quite
appropriate to draw attention to the relationship with the 1976 Convention.
For the sake of precision, and in conformity with the general practice, it
would be appropriate to add to the first paragraph of the draft preamble
reproduced in paragraph 6 the words '"signed at Barcelona on 16 February 1976,".
9. The explicit reference to the pertinent articles of the Barcelona Convention
ig also likely to strengthen .and clarify the direct relaiionghip between this
bagic treaty and the present protocol. Immediately after the paragraph
establishing the general relationship between the two texbs, a new paragraph
might specify the following special relationship:

"Degirous of implementing article 4, paragraph 2, and articles 8

and 15 of the said convention,'.

10. At the intergovernmental consulbtation held at Athens from 7 to 11 February 1977

it was proposed more particularly that a paragraph should be included in the
preamble referring to other relevant inbernational agreements (UNEP/IG.6/6,
para. 11). Such a reference has been used in other conventions on occasion.
For example, the Paris Convention of 4 June 1974 for the Prevention of Marine
Pollution from Land-Based Sourcesl refers in its preamble to the Convention for
the Prevention of Marine Pollution by Dumping from Ships and Aircraft, concluded
at Oglec on 15 February 1972.
10,1, The aforesaid Paris Convention constitutes one of the rare international
precedents relating specifically to the control of polluticn from land-based
sources, However, a reference glong the following lines to broader precedents
within the strict Mediterranean framework may also meet the concern expressed
at Athens:
"Bearing in mind the RAMDGE Convention concluded in 1976 between
France, Italy and Monaco, and the Italo~Yugoslav Convention of
14 Pebruary 1974 relatving to the Protection of the Adriatic Sea,™.

1/ This Convention will be referred to hereinafter as the "Paris Convention
of 4 June 1972",
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10.2 A reference %o other pertinent international agreements is, however, in no
way obligatory, particularly in the matter of the present protocol; the
Barcelona Convention specified in its article 15, paragraph 1, the character of
a protocol of this type as being additional to the Convention itself, Reference
to ity relationship with the protocol gives concrete expression to that
dharécter, It will be noted however that the Protocol for the Prevention of
Pollution of the Mediterranean Sea by Dumping from Ships and Alrcraft mentions
in its preamble a pertinent international precedent, i.e. the London Convention
of 29 December 1972 on the Prevention of Marine Pollution by Dumping of Wastes
and Other Matter.l/ But the precedent referred to deals with the same problems
as the protocol, which strengthens the specificity of the latter's area of
application,
11. With regard to the actual content of the preamble, the second paragraph of
the dfaft reproduced in paragraph 6 stresses the dangers inherent in the discharge
of domestic and industrial wastes. It would also be appropriate to draw attention
to the constant increase in sources of pollution resulting from the economic
changes.and tourigt activities peculiar to the Mediterranean coast.
11.1. In this connexion, the third preambular paragraph of the Convention on the
Protection of the Marine Environment of the Baltic Sea Area, signed at Helginki
on 22 March 1974, states:
"NOTING the rapid development of human activities in the Baltic Sea

area, the coﬁsiderable population living within its catchment areas and

the highly urbanized and industrialized state of the Contracting Parties

as well ag their intensive agriculture and forestry:".
11.2. In the Mediterranean area, pollution from land-based sources is particularly
associated with industrialization, urbanization and tourism. Accordingly, a
paragraph might read as follows: '"Noting the rapid development of human activities
in the Mediterranean Sea Area, particularly in the matters of industrialization
and urbanization, and the substantial increases in the coastal populations at

certain periods of the year as a result of touriem,".

l/ This Convention will be referred to hereinafter as the "London Convention
of 29 December 1972",
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ARTICIE 1, GENERAL OBJECTIVE

12, Consensus was reached on the following text:
"The Contracting Parties to this Protocol (hereinafter referred %o as
'the Parties') shall teke all appropriate measures to prevent, abate and
sombat pollution of the lMediterranean Sea Area originating from land-based
sources within their territories.'.
12.1. Two comments may be made. First, the law of nations provides that an
international treaty shall develop its effects over the whole of the territory
that is subject o the sovereignty of the State. This principle was explicitly
formulated in article.?29 of the Vienna Convention of 1969 on the Law of Treaties.
The territory is iinked to the sovereignty of the State, and the Permanent Court
of Arbitration has stated in this regard: '"One of the essential elements of
sovereignty is that it is to be exercised within territorial limits,.and that,
failing proof to the contrary, the territory is coterminous with the
sovereignty,"._/
12.2. Becondly - and in illustration of the foregoing comment - it should be
noted that in international law the generic term "territory" does not mean only
land territory, but also river territory, maritime territory (inland waters qu‘
territorial gea) and "aerial territory" (air space) subject to the sovereignty
of the State. Unless %he contrary is specified, an international treaty applies
to all these areas or spaces. Vere applicabtion to be limited to some of them
a precise definition would be necessary. The second draft protocol submitted by
one delegation therefore defines the term 'territory" in a restrictive manner in
its article 3, paragraph (b), by implicitly exzcluding certain areas which are
subject to State sovereignty.
ARTICIE 2, COVERAGHE

13. The Monaco meeting did not enable a consensus on the geographical coverage
of the Protocol to be reached. In particular, the concept of "intermal coastal
waters" gave rise to a number of reservations which were also expressed during
the discussion of article 4, paragraph 1 (c). This concept and the discussion

of it raise two distinct problems in respect of their scope.

1/ Award of the Permanent Court of Arbitration in the North Atlantic
Coast Fisheries case; Great Britain and the United States (7 September 1910).
Publication of the Carnegie Endovment, p. 157.
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14. The first problem raised by a number of delegations was one of definition,
of terminology. UTraditionally, the concept generally accepted is that of
internal waters, without further qualification. Needless to say, the meaning

to be attributed to this notion is not geographical, but legal, and it secks

to define the waters on the landward gide of the limit of the territorial sea.
Accordingly, "internal waters" principally comprise seaports and their facilities,
roadsteads, waters between the shoreline and the low-water line, and cexriain
so~called "historic" waters and bays.

14.1, Thus a number of international legal ingtruments use the texrm and concept
finternal waters'" without further gqualification. For example, article 8 of the
Informal Composite Negotiating Text of the Third United Wations Conference on

the Law of the Seal/'is headed "internal waters" and provides in its paragraph 1:
"Excent as provided in Part IV of the present Convention, walers on the landward
side of the baseline of the territorial sea form part of the dinternal waters of
the State.".

14.2. The same gituation is found in national legiglative texts.

Monaco! g Act No. 954 of 19 April 1974, for example, prohibits harmful discharges,
inter alia, "... in the waters of the internal sea ...", and

Bulgarian decree No. 728 of 24 Octover 1963, on the protection of the air,

vater and the ground against poliution includes Ymaritime waters'" in its coverage.
14.3. The Paris Convention of 4 June 1974 adopted a solution of a different kind;
it 414 not use the berm itself, but itg content. In this connexion, article 3 a
provides as follows: " tMHaritime area! means: the high seas, the territorial
seas of Contracting Parties and waters on the landward side of the base lines
from which the breadth of the territorial sea is measured and extending in the
case of watercourses, unless otherwise decided under article 16 ¢ of the

present Convenbion, up to the freshwater limits".

14.4. On the other hand, the OBCD Recommendation of 1976 on the principles
governing the management of coastal areasg/jyldoes not specify what should he
understood by "coastal areas". Such an area includes a fringe of land and an
adjacent fringe of sea, but no clear definition is given, despite the various

proposals put forward at the meeting.

1/ Document A/CONF.62/WP.10. This text will hereinafter be referred to
as "ICNT".

2/ Document CBCD ¢ (76) 161 (Final).

*/  Note by the translator. ALs the English version of this document is
not available at the Palais des Nations, the wording used in paragrasph 14.4. is
net necessarily authentic.
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14.5. It will also be noted that even the Barcelona Convention of
16 February 1976 refers in article 1, paragraph 2, to "internal waters of the
Contracting Parties" without explanation of the terminology.
14.6, These few examples, which are by no means exhaustive, bear witness to the
frequent use made of the fterm "internal waters", which is defined quite clearly
in intermational law. However, the term "internal coastal waters" is also
conceivable vhere it is desired to emphasize that the internal waters referred
to are internal salt waters as opposed to fresh river water, although this
digtinction is implicit in the definition of internal waters generally accepted
in international law.
4.7+ At least one international precedent can be cited in support of the use
. of the term "internal coastal waters", In the Buropean Communities, Council
Directive 76/464 of 4 May 1976 on pollution caused by certain dangerous
substances dischavged into the agquatic environment of the Community!yluses the
term "internal coastal vaters", giving for it a definition identical to that
set forth previously in article 3 a of the Paris Convention ol 4 June 1974.
This Directive also applies, inter alia, to "anland surface water", which
explains the choice of the parallel term "internal coastal waters" as a means
of meking an unequivocal distinction.
15. Once the similarity in the international-law context of the texmg "internal
waters" and "inbternal coastal waters" has been established, the second related
problem is the definition of "freshwater limit" (article 4, paragraph 1(d));
in other words, the delimitation of the internal waterg on the landward side.
. 15.1. In this respect, the definition adopted in the draft protocol is exactly
the game asz that given in article 3 b of the Paris Convention of 1974. Thisg
definition, satisfactory in its principles, is particularly necessary because
domestic systems of law are liable to give differing scolutions. It is even
observable that in scome cases -~ including that of French law - domestic systems
of lay adopt limits that are divergent according to the agpect considered,
i.e. according as what 1s concerned is maritime registration, fisheries policy
or inland-water navigationvg/ .
15.2. In view of these sometimes delicate problems of limit-fixing, the Paris
Convention of 1974 provided in its article 16 c that one of the duties of the

Commission established was "to fix, if necessary, on the proposal of the

. y Official Journal of the Buropean Communities No. L 129/25, 8 May 1976.
g/ See L, Cavaré, Droit intermational public, p. 799.
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Contracting Party or Parties bordering on the same watercourse and following a
standard procedure, the limit to which the maritime area shall extend in that
watercourse;". On that basis, therefore, the Commission will fix the precise
landward 1imit of the internal waters of the Contracting Party or Parties
concerned,

16. One final question arises with regard to "internal coastal waters".
Paragraph 7 of the inventory of areas of disagreement reports that several
delegations asked that the inclusion of "“internal coastal wabters" should be
recongidered. The question at sfake would no longer be one of definition, but
one of a reservation on the principle of including such waters in the
geographical coverage of the Proiocol.

16.1. A number of international precedents have in effect excluded the internal
waters of their Contracting Parties from their coverage. An example is the
London Convention of 29 December 1972, whose article III, parsgraph 3, stipulates:
* 13ea! means all marine waters other than the internal waters of States.",
Similarly, the Helsinki Convention of 22 March 1974 rules in its article 1 that
"the Baltic Sea Area" does not include internal waters of the Contracting Parties.
This position of principle notwithsbanding, érticle 4, paragraph 3, of the same
Convention again takes up the gquestion of internal waters by statingt: "While
the provisions of the present Convention do not apply to internal waters, which |
are under the sovereignty of each Contraciting Party, the Contracting Parties
undertake, without prejudice to their sovereign raghts, to ensure that the
purposes of the present Convention vwill be obtained in these waters.'.

16.2. The Kuwait Regional Convention on Co~operation for the Protection of the,
Marine Environment against Pollutionfi/(24 Apral 1978) excludes in principle

the internal waiers of the Contracting Parties from the maritime area to which
the agreement applies, except where the Convention ox one of its profocols
provides otherwise (article 2). Article 1, paragraph 2, of the Barcelona
Convention of 16 February 1976 takes up a similar position by meking provision

a _contrario enabling a protocol to include the internal waters of the

Contracting Parties in its geographical coverage.

f/ Note by the translator. As the Bnglish versgsion of this Conventaon is
not available at the Palais des Nations, the title guoted in paragraph 16.2 is
not necessarily authentic. ’

®
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16.3. Such exclusions in principle of infernal waters are explained by the
nature of the conventions in question, which establish general principles at

the regional level covering all forms of marine pollution; +the additional
protocols, however, constitute as a1t were a second level of penetration in
specific areas which might necessitate an extension of the general convention's
gaographical coverage,

16.4. Everything depends in such cases on the type of pollution contemplated and
on that pollution's most frequent geographical location. Thus the Protocol for
the prevention of pollution of the Mediterranean Sea by dumping from ships and
ailrcraft refers in its article 2 o the area of application of article 1 of the
Barcelona Convention, since that area corresponds closely enough to the critical
areas for pollutlon of that type.

16.5. A compromise solution was adopited by the Kuwait Regional Conference in the .
Protocol concerning regional co-operation in combating pollution by oil and
other harmful substances in cases of emergency, whose article 4, paragraph 1,
stipulates that the Protocol shall apply in the maritime area described in
article 2 of the Convention, thereby excluding internal waters, while paragraph 2
provides in the following words for a pogsible extension 4o interral wabers in
the event of a sovereign decision by the Party concerned: "For the purposes of
dealing with a marine emergency, ports, harbours, estuaries, bays and lagoons
may be treated as paxrt of the Sea Area if the concerned Contracting State so
decides.".

16.6, The inclusion of internal waters is entirely justified in the case of
pollution from lond~based cources, since this type of pollution originates in
the territory and therefore primarily affects internal waters. The Paris
Convention of 1974 concerning land-~based pollubion also included them guite
naturally in its coverage (article 3 a). Given the origin of the discharges,

it is difficult to conceive of their exclusion from a protocol specifically
concerned with land-based pollution; +the waters which directly receive such
discharges cannot be disregarded in specifying coverage. Thig fact is in

practice inherent in the concept of the control of land-based pollution.
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ARTTCLE 3. SCOPE

Parograph 1
17. The use of the expression "dépdt & la cObe" in the French version of the draft

prompted a number ol questions. In the matter of terminology, this imprecise TFrench
version of the term "coastal dumping” doubtless reflects a difficulty of translation.

The problem can be tackled again in the light of the notion's content. It apparently
covers two situations; one, the depositing on the shore of pollutants capable of

being subsequently swept along by a rise in the water level at certain periods; and

the other, the discharge of pollutants into the sea area from the shore.

17.1. In view of that double meaning, and in order tc express it fully and unambiguously,

the following definition is proposed: "dénOts ou. déversements effectuds sur la cdte

ou 3 partir de celle-cijs',

18, It was proposed that an express reference to "groundwater" should be included
in paragraph 1, subparagraph {c), because of the frequent occurrence of karst
structures in several Mediterranean countries. What international precedents are
there in this matber?
18,1. There is no express mention of groundwater in the 1974 Paris Convention, whose
article 3, subparagraph (c), states:

"tPollution from land-based sources'! meanss the pollution of the

maritime arsa
(i) through watercourses,
(ii) from the coast, including introduction through underwater or |

other pipelines,

(iii) from man-made structures placed under the jurisdiction of a .

Contracting Party within the limits of the area to which the

present Convention epplies.h
18.2, The Declaration of the Council of the Buropean Communities and of the
Representatives of the Governments of the Member States on the Programme of Action of
the Buropean Communities on the Bnvironmen 4 refers to rivers in its Part 1L, Title I,
chapter 6, section 1, paragraph 3, "Measures for reducing land~based marime pollution”,
but does not expressly mention groundwater, Such mention does occur, however, in

Directive 76/464 of the Council of the European Communities, dated 4 May 1976, on

1/ Meeting of the Council of the Buropean Communities held on 22 November 1973.
Official Journal of the Buropean Communities, No. €,112/25, 20 December 1973.
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pollution caused by certain dangerous subsitances discharged into the aquatic
environment of the Community (preambular paragraph 103 article 1, para. 13 and
article 4, para. 1).

18.3%, Mention of groundwafer in the draft protocol may also be justified in the light
of the global apprcach o weicr conservation adopted in the legislation of several
States. Thus Monaco's Act No.954 of 19 April 1974 conceraning the control of water
pollution and air pollution expressly mentions groundwater in its article 1.

I'rance's Decree No,73-218 of 23 February 1973,2/ giving effect to articles 2 and 6 (I°)
or the Act of 16 December 1964 concerning the management and distribution of water
resources and the control of pollution of those resources, substantially amended

the regulations in force up to thet time. The Circular dated 15 January 1977

concer ing the authorigzation of discharges, outflows, jets, dumping and other acts
liable to impair the quality of surface waters, groundwaters and seawater within the
territorial 1imits£/ states in that connexion that the application of +the regulations
on water pollution shall henceforth be governed by the same rules, whatever the
geographical nature of those waters. "This is an innovation in law, more particularly
with regard to groundwater, whose qualitative protection was hitherto ensured only
by instruments of specific scope.”i/

18.4, By analogy with that global approach in the regulations governing the
prosection of water, the eXpress mention of groundwater in the draft protocol would
emphasgize that the protocol is intended to be equally comprehensive in the matter

of the origin of polluting discharges through walercourses.

19. No consensus was reached on the inclusion of a reference to the atmosphere in

paragraph 1, subpa.graph (d). Thig problem is directly liwsed %o the precise

. definition of the concept of "land-based pollution”, and has already been indirectly

evoked in paragraph 12 of this report in comnexion with the legal definition of
"ferritory". But in law the notion's "territory" and "land-based" cannot be totally
agsimilated, the conbent of the first being defined by inbernational law, while the

second relates Lo a geographical situation,

Official Journal of the Buropean Communities, No.L/129/23, 18 May 1976.
Journal de Monaco, 26 April 1974, p.304,

Journal Officiel de la Républigue franceise, 2 March 1973, p«2333.
Journal Officiel de la Républioue francaise, 9 March 1977, WC, ».1274.
Abid., p.1275.

QiR E |
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19.1. Btymologically speaking, '"land-based pollution" is marine pollution from onshore
sources, as opposed to pollution originating at sea.l However, consideration
might bhe given to broadening this narrow definition by including in it reference tos
The atmosphere, and ‘o
Polluting discharges originating not from the shore, but from industrial
activities carried out from fixed man-made structures in adjacent maritime .
areas.
19.2. Concerning the specific problem of the atmosphere, the solutions furnished
by the international precedents are not homogeneous and ot times there ic souc
anbiguity in the tefminology adopted. In ICHT, for example, article 195, paragraph 1,
reads: "States shall take all necessary measures consistent with the present
Convention to prevent, reduce and control pollution of the marine énvironment from any .
source ...."g/ The same article's paragraph 3, subparvagraph (a) goes béyond that
global approach to sources by specifying that the measures taken shéll include,
inter alia, those designed to minimize to the fullest possible extent:
"(a) Release Of t0XiC ,.. substances ,..:
(i) from land-based sources;
(ii) from or through the atmosphere;".
Thus the article makes a distinction bedween land-based sources, i.e. pollution from
the land itself and pullution from or through the atmosphere.
19.%. The problem at issue is in fact wider in its scope than the mere definition of
land~-based pollution in a broader or a narrower sense, l.,e., referring or not referring
to the atmosphere, It seems useful also to distinguish betwreen on the one hand the
real origin of the pollubtion and on the other the medium supporting and carrying it;
the atmosphere is one of the possible carriers of a pollutant from a socurce on the land..
19.4. Terminological ambiguity is also apparent in other articles of ICHT, In
Section 5, headed "International rules and national legislation to preveni, reduce and
control pollution of the marine enviromment", article 208 relates exclusively,

according to its title, to "pollution from land-based sources'", which term embraces

1/ Cf. the report by Professor Pacteau to the Second Congress of the French
Society for, Envirommental Law, Bordeaux, October 1977.

2/ TUnderlining added.
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sources that are physically linked to the land territory, such as "rivers, estuaries,
pipelines and outfall structures", In the same section 5, article 213 applies to
"pollution from or through the atmosphere". ICNT again distinguishes the atmosphere
from directly land-based sources in its Section 6, entitled "Eaforcemeni"; article 214
concerns "Bnforcement with respect to land-based sources of pollution", while
article 223 deals with "BEnforcement with respect to pollution from or through the
atmosphere".
19.5. The expression "from or through the atmosphere'" used in ICNT's articles 213 and
223 clearly shows the atmosphere's potential dual role in this matter:

The atmosphere may itself be the place wherc the pollution menacing maritime

areas is formed, and this would be expressed by the phrase "pollution from

the atmosphere";

On the other hand, the atmosphere may be no more than a support for the

transmission of peollution originating from purely land-based sources,

ise. from the land territory. This is "pollution through the atmosphere",
19.6, This distinction ca mot be disregarded, for it may directly affect the future
protocol's precise scopes If the term "territories" is not so defined in article 3,
paragraph 1 of the draft protocol as to restrict it to, for example, purely terrestrial
and inland-waterway territories then it will possess its full meaning in law and
accordingly include the "aerial territory", or air space, over which the Statbte. ...
exercises soverelgnty., If, therefore, that broader definition is applied, then the
words '"the Protocel shall apply to all polluting discharges ... from the territories
of the Parties" will mean that the Protocol will apply %o, inter alia, polluting
discharges from the atmosphere within the limits of the air space under a Party's -
Jurisdiction.
19.6.1, It will be observed in this comnexion that if the notion "territory" is to be
interpreted in this non-restrictive fashion, in keeping with the meaning which it has
in international law, the inclusion of subparagraph (d), "through the atmosphere', is
logically justified. Indeed, the acceptance of polluting discharges from the
atmosphere as being within the scope of the Protocol entalls aceccephtance also of the
atmosphere as a supporting medium as set out in subparagraph (4).
19.6.2, If, however, "territory" is so defined as to exclude the "aerial territory"
(air space), subparagraph (d) could conceivably be either retained or deleted according
as the Parties wished to assign wider or narrower scope to the probocol,
19.7. Article 3, subparagraph (c) of the Paris Convention of 4 June 1974 gives the
definition of '"pollution from land-based sources" reproduced in paragraph 18.1., of this
report. That definition mekes no mention of the atmosphere as a medium for supporting
and transmitting land-based pollution., Yet the definition apparently gives an
exhaustive list of such supporting medis, since it contains no such term as "in

particular" or "inter alia'.
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19.8, On the other hand, the Helsinki Convention on the Protection of the Marine
Environment of the Baltic Sea Area states in its article 2, paragraph 2: "'Iand-based
pollution' means pollution of the sea caused by discharges from land reaching the
gsea waterborne, airbornel/ or directly from the coast, including outfalls from
pipelines;”. It should also be noted that the Helsinki Convention does not take up
the problem of the inclusion or non-inclusion of aerial territory when limiting
land~based pollution to discharges from land. In this context the atumosphere is
considered as being no more than a possible support for pollutants originating from
gsources on land.

The Kuwait Convention of 24 April 1978, previously referred to, also includes
the atmosphere as a support for pollutants of land origin by adapting to its article VI
a definition practically identical to that given in the Helsinki Convention's .
article 2, paragraph 2 i.ec.:

"Article VI

Pollution from land-~based scurces

The Contracting Staies shall take all appropriate measures to prevent, abate

and combat pollution caused by discharges from land reaching the Sea Area

whether water-borne, air-borne, or directly from the coast including

outfalls and pipelines."
ARTICIE 3, Paragraph 2
20. Acocording to some delegations, the term "sgtructures under the jurisdiciion of a
Party" raises problems of legal interpretation which call for clarification., The
guestion of revision of the paragraph as a whole has also been raised.
20,1. The first legal problem attaching to this question concerns the actual .
definition of these "structures under the Jjurisdiction of a Party". No precise
information is given ahout it in article 3, paragraph 2, and the term is not included
among the definitions in article 4. The same situation exists in the Paris Convention
of 4 June 1974, which includes under "pollution from land~based sources" pollution
of the maritime area "from man-made structures placed under the jurisdiction of a

Contracting Party |o¢"’2 but does not define such structures.

1/ TUnderlining added.
2/  Article 3, paragraph ¢ (iii).
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20.1.1, Specifically, do the "structures" contemplated in paragraph 2 include all
fixed man-made structures situated in the Protocol Area or do they exclude, in
particular, platforms intended for exploration and for the working of submarine
minerals? Reference to previous meetings cupplies a first an-wer o this question.
At the Intergovermmental Consultation held at Athens in February 1977, principle 2
("Scope and geographical coverage") included in subparvagraph {(b) (iv) the expression
"ees from man-made off-shore structureswwhich are under the jurisdiction of a Party
and which serve purposes other than the exploration and exploitation of mineral
regources in the sea". However, no consensus was reached on this subparagraph, and
it was placed between square brackets.

20,1,2. On the other hand, article 3, paragraph 2, of the preliminary draft protocol
prepared at the second Intergoverumental Consultation held at Venice in October 1977
omitted the earlier clause excluding structures connected with mineral resources, and
this paragraph is no longer enclosed in sguare brackets, as it was in the text
submitted to the Athens meeting. It is permissible to conclude from this deliberate
change that uvnder the present paragraph 2 all fixed man-made off-shore structures
come within the scope of the protocol, inecluding those comnected with the exploration
and exploitation of mineral rescurces.

20.1,%., However, the Barcelona Convention of 16 February 1976 singles ocut the latter
type of activity rather clearly. Thus its article 7 is applicable to "pollution
resulting from exploraticon and exploitation of the continental shelf and the seabed
and its subsoil", whereas article 8 relates o "pollution from land-based sources''.
This Convention accordingly draws a clear distinction between nollubion of the first-
mentioned type and land-based pollution proper.

20.1.4. In law, as we shall see later, and technically, a distinction is often made
between these two types of pollution. For instance, the Working Group of Experts
on Envirommental Ilaw, set up to examine and continve the work undertaken by UNEP

in the area of environmental law, decided at its first sessio 4 to bhegin by examining
the legal aspects of off-shore mining and drilling carried out within the limits of
national jurisdiction.g/ Also pertinent is the Meeting of Experts convened by the
International Juridical Organization (IJO) on Iegal Aspects of Pollution Resulting
from Exploration and Exploitation of the Continental Shelf, the Seabed and its Subsoil

in the Mediterranean.

1/ Held ab Geneva from 29 August to 1L September 1977.
2/ Cf. document UNEP/WG.14/4, 12 April 1978.
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20,1,5. Although no limitative definition of these structures in given, differant
countries! legislative enactment provide precise information concerning the coverage
of their legislation in the matter. Article 5; paragraph 4, of the 1958 Conveontion
on the Continenta’ Shelf provided that installations and devices necessary for the
exploration and exploitation of the continental shelf were under the jurisdiction

of the coastal State. Arbticle 60, paregraph 2, of ICNT makes similar provision for
Jurisdiction in respect of suchinstallstions established in the exclusive economic
Zone,

20,1.6. In French law, this principle of jurisdiction was put into elfect by the
Act of 30 December 1968 and the enabling decroes of 1971L. This.Act defines in

its article 3, what is to be understood by "installations and devices™, dividing
them into two cabegories:

Eirst, the expression covers platforms and other items of equipment for
exploration and exploitation, and their ancillary items. According to the statement
of the Act's purposes, such a definition covers a wide field, including in particular
the piping, the buoys and beacons, and the pontoons used for housing personnel and
for storing equipment and pro&ﬁcts.l

Secondly, the Aot is algo applicable to mea-going vessels while they arve:
participating directly in exploration or exploitation operations. This notion
of "ingtallations and devices" is thus particularly broad, and covers in pariticular -
according to the statement of purposes - drilling vessels and dredgers, special-
purpose craft such as dormitory-vessels and storage vessels to the extent that,
being anchored near the installations, they can be regarded as being, ancillary to
them,

The following ave not deemed to be "ingtallationg':

The same devices and vessels while navigating and not participating directly

in the vork;

Vesgels providing communication betucen installations or between installations

and the shore;

Vessels participating, without being anchored, in research work - e.g.

geophysical, seismic ox other.

Thus the fact that structures connected with the exploration and exploitation
of submarine mineral resources are btaken into account in the protocol is likely to

broaden the coverage of the text,

1/ Cf. Jeen Devaux Charbonnel, "Les ingtallations pétrolidres en mer” in-Le
pétrole et la mer, CEEDEM Symposium, Fice, published by Presses universitaires
de France, Paris, 1976, p. 341. ‘
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20.2. The second legal problem posed by article 3, paragraph 2, goes beyond the
mere definition of the types of structure covered by the protocol and concerns the
inclusion or exclusion of fixed off-shore ingtallations. There are two possible
golutions to this problems:

According to a broad concept of pollution from land-based sources, such
pollution should include not only waste of mainland origin, but algo discharges from
industrial activities carried out in maritime areas adjacent to the shore, This
concept was adopted in article 3, paragrervh (c), of the 1974 Paris Coavention,

However, in other international precedents it has been thought proper to
consider such industrial activities vithin the context of the offwghore rights and
obligations of States,l and particularly in cases vhere such activities move further
and further out to sea. Thus strictly maritime conventions vhich do not concern
land~based pollution have included within their coverage pollution caused by such
artificial devices and structures and - a particular noteworthy fact in the maritime~
law context -~ have gometimes assimilated such installations to ships in the matier of
the applicable system of lau, This is the case in, for example, the Oslo Convention
for the Prevention of Marine Pollution by Dumping from Ships and Aircraft
{15 Pebruary 1972) and ‘the London Convention for the Prevention of Pollution from
Ships (2 Ilovember 1973).

20.2,1. Thus the Oslo Convention lays dowm in its article 19, paragraph 2, that:
®"15hips and aircraft! means sea~going vessels and air-horne craft of any type
vhatsoever, This expression includes air-cushion craft, floating craft vhether

self~propelled or not, and fixed or floating Dlatforms.’z

20.2.2. According to article TIT, paragraph 1 (a), of the London Convention of
29 December 1972, "dumping" mesans:
"(i) any deliberate disposal at sea of wastes or other matter from vessels,
aircralt, platforms or other man-made structurcs ab sea;”2 and

"(ii) any deliberate disposal at sea of vessels, aircraft, platforms or other

2
man~made structures at sea,'~- - -

20.2,%. TLastly, the London Convention of 2 Wovember 1973 gives in article 2,
paragraph 4, the following definition of "ghip': "Tship' means a vessel of any
type whatgoever operating in the marine environment and includes hydrofoil boats,

air-cushion vehicles,; submersibles, {loating craft and fixed or floating,platforms”.2

l/ Cf. the report by Prol, Bernard Pacteau, op,cit., p.2.
g/ Underlining added,
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20.2.4. The particularly wide scope of each of these conventions should be compared
with that of the aforementioned French legislative text. ‘The French Act of

30 December 1968 regards as "installations and devices certoin sea~going vessels
while engaged in certain of their operations. But these three Convejthons apply, a
different concept, in that they widen their scope by assimilating platforms to
gships. Such an approach thus assimilates pollution caused by these installations
to pollution caused by ships, and accordingly excludes it from the coverage of the
concept of land-based pollution. This adaptation in fact spings from a manifest
desire to bring the legal status of platforms and of exploring and exploiting
ingtallations closer to, and on occasion to identify it with, that of ships.
Classifications in the matter of pollution are only a consequence of this frequent
assimilation to ships and hence to pollution caused by ships.

20,2,5. Bome or all of these fixed installations are also occasionally assimilated
to ships in conventions intended to protect the marine enviromment from various
types of pollution, This is the case with article 2, paragraph 4, of the
Helsinki Convention of 22 March 1974, vhile paragraph 3 of the same article malkes
the sare assimilation with respect to the scope of the term "dumping'.  Certain
national legislative texts also adopt a similar approach. In Treland, for
instance, the Local Govermment (Water Pollution) Aect, 1977, does not apply to
polluting discharges from off-shore structures. Such structures are dealt with -
separately, bogether with dumping operations carried out by ships.

20.2.6. The most recent international precedent of particular interest to us in
the present context is provided by the Protocol for the Prevention of Pollution

of the Mediterranean Sea by Dumping from Ships and Aircraft, whose article 3,
paragraph 1, contains the following definition: "'Chips and aircrafi'! means
waterborne or airborne craft of any type vhaltsoever. This expression includes

alr-cushioned craft and floating craft vhether self-propelled or not, and platforms

and other man-made styuctures at sea and their equipment.”l

This Protocol accordingly covers dumping operations, particularly those

performed from man-made off-shore structures. To include a further prohibition

1/ Underlining added.
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in the Protocol on pollution from land-based sources might accordingly constitute
duplication, to some extent, particularly if structures used for exploration and
and for exploiting mineral resources are included,

On the other hand, the ingtallation and use of certain of thege structures
directly associated with olf~ghore activitics militates in favour of including
them in the coverage of a protocol awplicable to pbllﬁtion f}om‘land—based
sources,  Other structures, moreover, are no less clogely associated with
navigation and with land-bascd induetrial activities, This is the casce, for
example, with oil "super-ports" invelving the off-shore installation of
substantial structures, including, excewtionally, artificial islands.1
20.2.7 On the basis of this abundant intermational practice, the follouing
points should be borne in minds

The draflt protocol!s article 3, paragraph 2, as al present worded, applies

without limitation to all fixed man-made off-shore structures under the

Jurisdiction of a Parby;

International precedents very often dissociate polluting discharges from '

such structures from pollution coming from land-based sources, and associate

them instead with marine pollution caused by ships. Névertheless; the

1974 Parig Conventlon constitubes a notable and not insignificantexception

to this practice;

The exclusion of installations and devices exploiting mineral resources
can be justified if a special legal approach is subgequently adoplied in respect
of activities conducted in the geabed and its subsoil.,  Another exclusion
might also apply o structurcs ingtalled beyond the limits of the territorial
gea, But since in its article (0, parsgreph 2, ICHT gives the coastal State
Jurisdiction over installations set up in the exclusive economic zone, this

might set up a dualism of legal rdégimeg that would be avkward in prachice,

1/ Cf, Jean-indré Diaz, "Les super-ports pétroliers” in Le pétrole et la mer,
op.cit., p. 321 &b seo.
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ARTICLE 4

21, The question of "internal coastal waters" and the related question of the
"freshwater limit" vere mentioned earlier, in comnexion with article 2. At this
point we shall deal more particularly with the notion of "necw installation" -
avolding, however, overlapping with the note prepared on this topic by the WHO
Secretariat (UNEP/WG,17/INF.5),

22, An example additional to those given in the aforesaid VHO note is the CGreek
Act No. 743 of 13 October 1977, which concerns the protection of the marine
environment and has related aims.l Article 10 concerns nev and existing
ingtallations and provides, inter alia, that the asgsembly and operation of new and
the enlargement and alteration of existing installations shall be subject to the .
prior grant of an authorization for the elimination of wastes and residues, If
there is a major rigk of deterioration of the environment because of the
installation's size, nature or activities, the operator must submit to the competent
authority a special report setting out the foreseeable effects on the environment.
23, A francophone coastal State in the Gulf of Guinea has also drawn a distinction
between new installations and existing installations in ite legislation on water
pollution, It does not give any detalled definition, but installations erected

after the issue of the "survey decree" (décret d'inventaire) establishing the degree

of pollution of the surface wabers as a vhole are deemed to be new installations.
This is the only time~criterion adopted, and no mention is made of subsequent
alterations to existing installations., Moreover, the expression "erected after
the igsue of the survey decrée' is open to different inberpretations as Lo the ‘.
precise state of completion of the installation to be taken into account.
2%.1. The legislation of this African country then goes on to make strict
distinctions between these several categories of imstallation in the matter of the
obligations impcsed on each of them, In the case of discharge installations
existing prior to the publication of the aforesaid survey decree, the owners mus?b,
without prejudice to the obligations incumbent on them under the legiglation in
force, make all necessary arrangements to fulfil the requirements concerning the
installations! effluents within the time~limit established by the decree. Discharges
from new installations are subject Ho:
Prior approval by the Minister of the Enviromment of the technical
specifications for the new installations' purification equipments; and to
the issue by the Minister of the Environment, after actual construction of the
purification equipment in conformity with the technical gpecifications so .

approved, of a starting-up authorization,

1/ Ephfmeris t8s kyberndseds t8s Hellénikss Démokratias, part I, No. 319,
Ppe 2961-2967, 17 October 1977.
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24, In the light of these examples and those contained in the note prepared by

the WHO Secretbariat, and taking into account the definitions in the preliminary
draft protocol and in, the variant thereof submitted by one delegation, it is
appropriate to picce together the various suitable components of a definition,

24.1+ The most clear-cut distinction need be no more than a simple two~way system
in which the adjective "neu" or the adjective “exigting" is applied according as the
installation comes into existence after or existed before the entry into force of a
particular legal text. This radical solution is far from solving all the problems,
and - more particularly - it disregards possible development of the installation,

In this respect the distinction, and the inclusion in the same definition of really
new installations and installations having undergone subgtantial slterations, are
Fully justified in that they constitute a comprehensive approach to the problem,
24.2, However, by their nature, these two categories of new installations entail
the application of differing criteria of definition:

24.2.1. In the case of a completely new installation the fixed-point-of-time system
seens most appropriate, but its application poses at least two preliminary guestions:

Firgt: should the point of time adopted be that of the entry into force of the
protocol or should it be prescribed as the end of a period running from the date of
guch entry into force? The examples found in domestic laws and regulations indicate
that the domestic legislation generally chooses the date of entry into force of the
pertinent legal text. By analogy, a similar system might be applied in the matter
of the date of the protocol's entry into force. However, the analogy cannot be
complete, and 1n any case information requirements may warrent fixing a relatively
short interval of time ruanning from the text's entry into force, Such an interval
is also justified by the fact.that, contrary to what ig the case with domestic laws
and regulations, a Goverument will not knou in advance the exact date of the
protocolls entry into force., This element of uncertainty can be compensated for by
an interval or time-limit enabling the bringing into force of the pertinent
provisiong to be efficiently organized.

Secondly, the time~limit problem is bound up with the question of determining
accurately what constitutes a complebely new installation, The wording "“in the
process of being set up" used in Council Directive No. 78/176/EEC may give rise to
problems of legal interpretation, depending on the particular domestic laws and
regulations involved. The existence of a building contract or a construction
permit is, however, a precise point of reference in the case of installabtions not
yet built. As to installations under canstruction, subparagraph (ii) in the

preliminary draft protocol contemplates two situations:
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That of establishments for which construction or site works are not completed

three years after the entry into force of the protocol, This principle reflects the

idea that the installation being set up may, because of its slov pace of construction,

be subject to the special rdégime for new installations., Circumstances peculiar
to each specific case sometimes warrant fairly long time-~limits, and in the event
of economic or technical difficulties subjection to the "new installations" régime
could lead to initially unforgseen constraints that on occasion might jeopardize the
financial stability of the installations and

. That of establishments for which construction or site works are begun after
the time-~limit indicated in subparagraph (i), This assimilation is pexfectly
laudable so far as its principles are concerned, but it substantially lessens the
value of the building contract or construction permit by endangering it or them, at
least to some extent. For example, a contract awarded for a particular
establishment before the expiry of the prescribed time-limit might be denounced if
major alterations jeopardizing the installationts financial stability were
curtailed. The law of contracts calls for a certain stability, and that stability
might be adversely affected to some extent by this provision.

The not inconsiderable legal effects of the two situabtions discussed in
subparagraph (ii) might be attenuated by a cumulative rather than an alternative
approach, i.e. "for vhich construction or site works are hegun after [expiry of]
the time~limit indicated above and are not completed three years after the entry
into force of the Protocol;!.

24.2.2, In the case of extensions or conversions of existing installations, a
system based on a time~limit is obviously wmsuitable. Two criteria are appropriate
for use in this definition:

The first relates to polluting discharges and has aspects of two kinds, i.e.
gualitative and quantitative. It is qualitative in that a change in the nature of
the discharges will lead to application of the "new installations" régime. It is
quantitvative in that this régime will be applied when the amount of waste has
increased by x per cent as a result of the change. These two criteria, relating
solely to changes - whether qualitative or quantitative - in the discharges, could
accordingly be combined in a single subparagraph, whereas the preliminary draft
protocol deals with them in two separate subparagraphs, (i) and (ii).

The second criterion concerns the degree of increase in the establishment's
production capacity over its earlier capacity or capacities. Since it applies
to a very wide range of establishments, this proportional criterion is more
suitable here than the fixed criterion adopted in Council Directive No. 78/176/EEC

for a single industry, i.e. the titanium dioxide industry.

|,,-
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24.2.%3s Apart from fthe dual assumpbtion of conversion and extension of existing

installations, the notion of renouvellement ("renewal" or "replacement") of

-

equipment, put forvard in a second draft submitted by one delegation, is likewise not
without importance in law, If an establishment entirely renews {"replaces") the
equipment, the production tool described in legal terms as "movable property" is
substantially transformed, even if the "real property" housing it remains -unchanged.
25, BSeveral delegations have requested the insertion in article 4 of a definition
of "pollution from land-based sources". This notion unguestionably has to be made
clear, vut article 3 of the preliminary draft protocel in fact tonstitutes such a
definition and distinguishes the chief ways in which this type of pollution is
introduced into the sea. The Paris Convention of 4 June 1974 presents the matter in
a rather similar way, bubt does so specifically in its "definitions" article
(article 3, subpara.(c)). The various comments made earlier on article 3 in
connexion with the concept of "land-baged pollution" will not be recalled here.
26, One delegation hag also suggested the inclusion in article 4 of a definition
of "digscharge", Hardly any of the international precedents employing this
parbicular term expressly define it. Council ‘Directive No, 76/464/EEC of 4 May 1976
on pollution caused by certain dangerous substances discharged into the aguatic
enviromment of the Communityl/ constitutes an exception in this respect and defines
the term "discharge" in its article 1, paragraph 2 (d), as "the introduction into the
waters referred to in paragraph 1 of any substances in List I or List II of the
Annex, with the exception of:

~ discharges of dredgings,

- operational discharges from ships in territorial waters,

- dumping from ships in territorial waters;"
26,1, This is in fact simply a particular application of the general definition of
pollution. On the other hand, many definitions of the term "dumping" are to be
found, as for example in article 1, paregraph 1 (5), of ICHT and in article 3 of
the Protocol for the Prevention of Pollution of the Mediterranean Sea by Dumping

from Ships and Aircraft. The term "dumping" is reserved for polluting discharges

l/ Official Journal of the Buropean Commumities, No. L 129/23, 18 May 1976.
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from vessels and aircraft and also from platforms or other man-made structures at
gea. If the latter category comes within the scope of the protocol on pollution
from land~based - urces, the notion of 4 aping will accordiagly have a limited
application in it.

ARTICIES 5 and 6

27. Several delegations proposed that articles 5 and 6 should be consolidated

into a single article concerning "reduction of pollution", In its preamble,

Council Directive Mo, 78/176/EEC on wasies from the bitanium dioxide industry

separates into two distinet paragraphs the legal régime as applicable to existing
industrial establishments and the legal régime as applicable to new industrial .
establishments., Similarly, article 9 of the Directive sets out the programmes |
applicable to existing industrial establishments, while article 10 does likewise

in respect of new industrial establishments. Another example of the separation

of the respective provisions applicable to these two categories of establishment )

is found in the Italian Act No. 319 of 10 May 1976 laying down rules for the

protection of water against pollution., That Act defines in its article 12

the conditions to be met by waste from new manufacturing establishments and in

its article 13 those applying to waste from existing manufacturing establishments.

27+1e These precedents are not, however, inconsistent with the possible

consolidation of articles 5 and 6 into a single article in the protocol, because

the Community measures and the national measures referred to set forth in ‘

detail the action to be ftaken for each of the two categories of establishment,

In contrast, articles 5 and 6 of the preliminary draft protucol set forth ).
general cbjectives whose common point and long-term Jjustification are the

reduction of pollution. This community of aim as to the purpose of the protocol
cannot but be strengthened by the adopbion of a single article dealing nevertheless

in two separate paragraphs with the two categories of establishment.

27.2. One delegation proposed that the structure of articles 5, 6, 7 and 8

should be completely recast, and it submitted two draft protocols offering

alternatives designed to link the existing articles 5 and 6 (distinction between
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existing sources and newinstallationsmore clearly with the existing

articles 7 and 8 (substances listed in annexes I and II), Such a discussion
is not confined to a mere question of the rational arrangement of provisions;
it touches upon a substantive problem of some importance concerning the
coverage of articles 5 and 6. I% will be recalled in this connexion that

in the "Principles" suggested at the Athens Consultation (UNEP/IG.6/3) the J
distinction between existing sources and nevw installations seemed to aim at
discharges of substances obther than those expressly listed in the annexes

(ef. commentary to Principle 3): whereas the provisions relating to the listed
sutbstances did not differentiate between the two categories of sources. The
present draft stipualates in its article 6, paragraph 2, that the régime
applicable to new installations shall not permit the implementation of measures
less stringent than those prescribed for listed substances (thus implicitly
accepting the posseibility of adopiing programmes of broader scope). So far
as existing sources of pollution are concerned, however, neither the wording
nor the placing of the ewxisting article 5 indicates clearly to what extent

such sources will be subject to the provisions relalting to substances listed in
amnexes T and II, However, it seems essential that all ambiguity should

be removed and that the wishes of Govermments in this respect should be clearly
expressed. In particular, if it is desired that the existing articles 5

and 6 should apply to acts of pollubtion other than pollution by the substances
referred to in the two annexes, it would be difficult purely and simply to

regroup these articles with the provisions specific to the listed substances.
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ARTICIE 7

28, Paragraph 2: Some delegatbions wondered whether it was desirable to prescribe

a time-limit or "deadline" for adoption of a time~table for the application of
emission standards and/or standards of use, as appropriate. In this respect the
solutions furnished by international precedents are more or less binding.

28.L. In the context of the Cowmmunity, Councal Directive No, 78/176/EEC on waste
from the titanium dioxide industry stipulates in its preamble that “for existing
industrial establishments Member States must, by 1 July 1980, draw up programmes for
the progressive reduction of pollution caused by such waste with a view to its
elimination; ... these programmes wmust fix the general reduction targets to be
attained by 1 July 1987 at the latest and indicate the measures Lo be taken for each
establishment;". Irticle 9, paragraph 3, states that within a period of six wonths
after receipt of a1l national programmes the Commission shall "gubmit suitable
proposals to the Council for the harmonization of these programmes", and that '"The
Council shall aét on these proposals within six months of the publication of the
opinion of the Buropean Parliament and that of the Bconomic and Social Commitiee in
the Official Journal of the Buropean Communities,". Article 9, paragraph 4, provides
that "Member States shall introduce a programme by 1 Jamuary 1982 at the latest.".
28,2, L time-table is also established by Council Directive No. 76/160/EEC of

8 December 1975 concerning the quality of bathing water.l/ Lrticle 4, paragraph 1,
provides that: "Member States shall take all necessary measures to ensure that,
within 10 years following the notification of this Divective, the quality of bathing
water conforms to the limit values set in accordance with Axticle 3.".

8.3, Similarly, Council Directive No. 76/464/BEC of 4 May 1976, on pollution caused
by certain dangerous substances discharged into the aquatic environment of the
Community, provides that so far as concernsg the discharge of substances within

TIist I "the Council should, within specific time limits and on a propesal from the
Commission, adopt limit values which the emission standards should not exceed,
measures of measurement, and the time limits with which existing dischargers should
comply" (seventh preambular paragraph). Lrticle 6, paragraph 4, stipulates that the
deadlines shall be laid down by the Council, taking into account the features of the

industrial sectors concerned and, where appropriate, the types of products.

1/ 0fficial Journal of the European Communities, No, I 31/1, 5 February 1976.

ot
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28.4. Such examples are particularly precise, but it should not be forgotten that
these provisions are applied within a particular international legal framework having
specific rules, Lmong ordinary-law treaties the Convention on the Protection of the
Rhine against Chemical Pollution, signed at Bonn on 3 December 1976, establishes, as
is usual, a distinction according to the types of substances discharged.
28.4.1. Concerning substances under Amnex I the International Commission proposes
limit-values for the emission standards (article 5, para.l)., According to the rules
of procedure egtseblished in article 14, these limit-values enter into foxce after
unanimous adoption by the Contracting Parties. Under the same procedure the
International Commission proposes to the Contracting Parties the time-limits prescrfbed
in the authorizations for existing discharges, so as to ensure that the conditions
. la1d down therein are met (article 5, para.3). There is accordingly no mendatory
deadline for the adoption of the limit-values and time-iimts by the Pariies.
28.4.,2, Regarding /Annex-II substances article 6, paragraph 2, provides: !The
Governments Parties to this Convention will endeavour to establish within two years
from the entry into force of this Convenbion national programs for reducing the
pollution of the waters of the Rhine by /mnex IT substances,". Before establishing
those national programmes the Contracting Parties are to "coordinate within the
Internationsl Commission". To emsure coherence of the draft programmes the Commission
is to "present proposals on achieving ... the common objectives of reducing the
pollution of the waters of the Rhine." (article 6, para.3). Thege proposals are
required, under the procedure laid down in article 14, to be unanimously approved by
the Parties, which means that there camnot be a rigid time-—table for their adoption.
. While a deadline of two years is wentionsd for the adoption of nabional programmes,
the words "The Governments .,. will endeavour" means that it is in no way binding.
Lrticle 6, paragraph T, stipuletes however that the prograrmes 'shall establish
deadlines for their ilmplementation.”.
28,5, The Paris Convention of 4 June 1974 worked out a fairly couparable system,
Article 4, paragraph 3, stipulates that the Contracting Parties shall iwplement, with
a view to reducing or eliminating pollution originating from land-based sources,
programmes and measures including, as appropriate, specific standards applicable fo
discharges. The programmes are to contain time-limits for their completion, but no
mandatory time-table for adoption of the prograwmes is prescribed. Article 18,
paragraph 3, provides that the Commission "shall adopt, by unanimous vote, programmes
and measures for the reduction or elimination of pollution from land-baged sources as
provided for in irticle 4, ,.. The programes and measures shall commence for and be
. applied by all Contracting Parties two hundred days afiter their adoption, unless

the Commission specifies another date.". However, "Should unenimity not be attainable,
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the Commission may nonetheless adopt a programme or measures by a three quarters
majority vote of ite mewbers.', But that programme isg or those measures are applicable
only in respect of the Contracting Parties which voted for them. The system adopted
accordingly treats the question of ftime-limits in two different ways: & strict
time-table is prescribed for putiting in hand and completing programmes and measures,
but no strict deadline is imposed on Partiss for the adoption of those programmes or
measures.

LRTICIE 8

29, BSome clarification concerning the discharge authorization has been asked for,
This system, which makes discharges of certain substances subject to the issue of an
authorization by the competent national asuthorities is already applied in numerocus
precedents, both national and intexrnational.

29.1., This is the case, for example, with Council Directive 76/464/EEC, with the
Helsinki Convention on the Protection of the Marine Environment of the Baltic Sea fArea
(article 6, para.4), and with the Bonn Convention on the Protection of the Rhine
against Chemical Pollution, dated 3 December 1976. It will be noted that the
last-menticned Convention specifies in article 3, paragraph 1, that prior suthorization
is required, while paragraph 4 provides that the authorization can be granted only for
a limited period and may be renewed in the light of any changes in limit values.

29.2. LArticles 5 and 6 of the Protocol for the Prevention of Pollution of the
Mediterransan Sea by Dumping from Ships and fLircraft also prescribes the prior issue
of'either a special or a general permit. The Paris Convention of 4 June 1974
stipulates in 1ts irticle 4, paragraph 2 (2), that the substances listed in Part II

of Amnex L shall be discharged only after approval has been granted by the appropriate
authorities within each Contracting State. These two terms in effect overlap with the
expression "authorization", and in this connexion it might be mentioned that the

Oslo Convention of 15 February 1972 uses in its article 6 the expression "specific
permit" and, in article 7, the term "approval', while its immex IIT enumerates the
provisions governing the issue of permits and approvals for the dumping of wastes at
sea. 'The ILondon Convention of 29 Decembexr 1972 also adopts a similar system of
special and general permits, but in addition it prescribes in its article VI,
parsgraph 1, that each Contrachting Party shall designate an appropriate authority or
avthorities for that purpose.

29.%, The dorestic laws and regulations of many countries also subject to prior
authorization the discharge of certain subgtances into the sea; the following are

a few examples. Greece's Act No. 743, dated 13 October 1977, concerning the
protection of the marine environument makes the discharge of any substance into the

sea subject to the grant of an authorization issued in accordance with the appropriate
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regulations and contingent upon there being no risk of pollution (article 3).
Similar provisions, gensrally specifying the type of authority competent to issue
authorizations, are also found in Bulgarian Decree No. 728 of 24 October 1963 on the
protection of the air, water and the ground against pollution (article 12); in the
Netherlands Acts on, respectively, pollution of surface waters (13 November 1969,
article 1) and pollution of sea water (5 June 1975); in the Norwegian Lot on water
pollution (No. 75, 1970; article 9); in the Romanian lct on waber management of
20 April 1973 (article 45); in the Spanish Order of 27 May 1967 prohibiting the
digcharge of industrial petroleun products or residues into the sea and the Spanish
Let of 26 Lpril 1969 concerning coastal areas; in the Yugoslav .ct on national and
international waters of 28 Decewber 1973; in the Italian Act No. 319 of 10 May 1976
prescribing rules for the protection of waters againgt pollution (articles 9 and 11);
and in French Decree No. 73-218 of 23 February 1973 (articles 2 and 4),
ARTICLE 9
30. Several delegations asked for clerifications regarding the word "specific! in
the phrase "the gquality of sea~water used for gpecific purposes''. Thig term qualifies
certain uses of sea-water invelving particularly stringent pollution control. Such is
the case, for example, with bathing water, rulss concerning the quality of which are
given in Council Directive 76/160/EEC of 8 December 1975, In the same gpirit of
differentiation, the Spanish Oxder of 29 Lpril 1977 approving the instructions
governing the discharge of waste water into the sea from the lagnd through under-water
outfalls egtablishes in its paragraph 2.2 different parameters for, inter alia, the
following areas:

Bathing areas;

Lguacultural areas;

Lreas subject to restrictions (waters of estuaries, coves and other areas in

which the water is renewed very slowly and in ‘which high concentrations of flora

and fauna are found); and

Special areas (waters of aesthetic value, coastal areas classified as natural

reserves).
31, Clarifications concerning "recommended practices" and the phrase "incorporated
in the annexes %o +he protocol" (article 9, para.3). The common guidelines, criteria
or standards differ in their legal scope vis—a-vis the Contracting Parties according
as they are adopted in the form of recommended practices or in that of provisions
incorporated in smmexes to the protocol, In the former case, as the expression
clearly shows, these standards will only be recommended, i.e. proposed, to the
Parties. ALlthough they have been determined by agreement, their application will

depend on the good will of the Parties.
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On the other hand, if these standards take the form of provisions incorporated
in annexes to the protocol they will constitute an integral part of the protocol and
have the same legal force. It will be noted that article 18 of the preliminary draft
protocol prescribes, for amendments to the amnnexes or the adoption of additional
amnexes, the agreement of an as yet unspecified mgjority of the Parties, whereas nost .
international precedents require the unanimous agreewment of the Parties for the
adoption of such gtandards and criteria.
%2, Paragraph 34 of the inventory of areas of disagreement states that it was pointed
out that the annexes to the preliminary draft favoured the adoption of emission
standards, whereas one delegation had urged the need to adopt recipieni~water quality
stendards., "I'
32,1, BSome intermational precedents place the main emphagis on water quality standards,
which express the level of pollution that must not be exceeded. TFor example, the
Lgreement on Great Lakes Water Quality, signed at Ottawa on 15 ipril 1972, establishes
different standards for "general water quality objectives' (article II) and "specific
water quality objectives", ALrticle I provides:
n(i) !Specific water quality objective' means the level of a substance or

physical effect that the Pariies agrse, after investigation, to recognize

as a maximum or minimum desired limit for a defined body of water ox

portion thereof, taking into account the beneficial uses of the water that

the Parties desire to secure and protect;'.
Emisgion standards are also dealt with indirectly in article V of the same fgreewment,
which provides that "programs and other me:swires directed tow xd the achievement of
the water quality objectives shall be developed and implemented ,.. in accordance with
legislation in the two countries (Canada and the United States of fmerica), These
programmes entail setting emission standarxds, but these are left to the domestic
legal system of each of the Parties.
32.2. In France, Decree No. 73-218 of 23 February 1973 was followed by two executive
orders (arr8tds d'application) of 13 March 1975. The Circular dated 14 Janwary 1977,

to which reference has already been wade, concerning the authorization of discharges,

outflows, jets, dumping and other acts liable o impair the quality of surface water,
groundwater and sea water within the territerial liwmits states with regard to these

two executive orders: UThe spirit of these texts restes on the notion of a quality

aim: the guantity of pollution acceptable in a watercourse, a section of a

watercourse, a canal, a lake, a pond, the sea or the groundwater depends on the

purpose assigned, whether formally or not, to the recipient environment; on its .

vulnerability; and on its existing level of pollution“.1

;/ Journal Officiel de la Republigue francaise, 9 March 1977, NC, p.1281.
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32+.3. In wmany cases, domestic laws and regulations algo differentisgte their quality
standards according to the use made of the seawater. This element in the Spanish
legislation has already been stressed in paragraph 30 above. In many instances the
texts establish complementarity between the quality standerds of recipient waters and
the emission standards, Thus the above-mentioned Spanish Orvder of 29 Lpril 1977,
while it sets recipient-water quality standards varying according to the sector of use,
also establishes, in its article 3, different parameters for the effluents, which
parameters constitute emission standards.

32.4. The Italian .ict No. 319 of 10 May 1976, prescribing rules for the protection
of waters against pollution, establishes in its article 9 for the regulation of
discharges a national system of standards based on the acceptability limits set out
in tables 4, B and C annexed to the iAct. The standards are essentially emission
standards, but certain observations appended fto tables 4, B and C also require
criteria relating to the recipient waters to be teken into account.

%2.5. Council Directive 76/464/EEC prescribes a system of prior amthorization by the
national authorities, conforming to emission standards which must not exceed "limit
values" to be established by the Council of the Europsan Communities. The concept of
water quality also plays a part, for the Directive requires Member States to apply
these limit values except in cases where such a State can prove to the Commission,

in accordance with a wonitoring procedure set up by the Council, that the quality
objectives establighed by the Council on a proposal from the Commission are being met
and continuously maintained, because of the action taken by, among others, that
Member State, throughout the area which might be affected by the discharges (eighth
preambular paragraph, and article 6, para.3).

32.6, Such quality objectives have already been established by the Council of the
European Communities in Directive 76/160/EEC concerning the quality of bathing water
and are provided for in the Proposal for a Council Directive relating to the quality
requirements for waters favourable to shellfish growth.l/ Similarly, article T,
paragraph 1, of Council Directive 78/176/EEC stipulatess "Irrespective of the method

and extent of treatwment of the waste in question, its discharge, dumping, storage,

l/ Official Journal of the Buropean Communities, No, C,283, 30 November 1976,
Pele
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tipping and injection shall be accompanied by the monitoring referred to in fnnex IL

of the waste and of the environment concerned:L having regard o its physical,

chemical, biologi.al and ecological aspects.".

32,7. The Paris Convention of 1974 is particularly lacking in sitringency in the
formilation used ain article 4, paragraph 3: "The programmes and measures [for
reducing or eliminating land-baged pollution] adopted under paragraph 2 of this

article shall include, as appropriate,l specific regulations or standards governing

the quality of the environment, disohargeé inte the maritime area, such discharges
into watercourses as affect the maritime area, and the cémposition and uge of
subgtances and products.".
32.8, Reference to a few of the international precedents in this area reveals, in
most cases, the necessary complementarity of emission standards and recipient-watexr
quality standards. There should be no exclusion of one of the terms by the other,
but on the contrary a combination enabling the recipient-water-quality objectives o
be achieved more particularly through emission standards., Achievement of this
complementarity is particularly important in the specific context of the control of
the land-based pollution of maritime waters.
32.9. ‘The Organization for BEconomic Co-operation and Development (OECD) has also
studied the problem and has isolated the element of complementarity veferred to
earlier, "Some [environmental standards] approach the notion of objectives
(quality standards), whereas emission, process and product standards are instruments
serving environmental quality objeotives."2

"(i) Quality standards: Environmental quality standardsz/ [lay down the

maximum permissible levels of pollution in the receptor media ..., [They] axe

legal constraints which make it possible o achieve or approach given quality
objectiveg defined for an environment. Thesge objectives are always fixed at the
appropriate political level according to the kind of pollution to be controlled or

the kind of envivonment to be protected.h.

1/ Underlining added,

g/ QECD, "Environmental Standards: Definitions and the need for international
harmonizgtion™, Paris, 1974, p.3.

3/ Ibid., p.d.
4/ Ibid., p.6.

-
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"(ii) Emission ard process standar&s:l/ [The purpose of emission standards is

to specify the quantity ot pollutants (or their concentration in effluents) which may
be discharged frou a given source per uni” of time or during a given cycle of
operations ...]g/ Tt would seem undesirable, as a general rule, to harmonize emission
and process standards internationally, especially as their nature requires them to be
varied according to area. Economic efficiency demands that these standards be suited
to local conditions, and it would be economically wasteful to impose the same emission
standard in areas at different steges of industrialization and having different
populations and environments with different assimilative capacities ... In practice
it often happens that emission standards are fixed case by case within the framework
of general directives ...”.'1

Hlthough the two standards arve intended 4o be complementary, ewission standards can

to some extent be assessed according ito the circumstances of each particular case,
whereas the marine envivonwent's quality standards necessitate a very advanced level
of harmonization among all the Conbracting Parties.

32,10, This outline survey of pertinent international precedents would not be complete
without an account of the relevant experience acquired in connexion with the
Meditervanean Action Plan. Under she WHD/ﬁNEP Joint Co~ordinated Pilot Project on
Coastal Water Quality Control in the Mediterranean, in particular, biological quality
eriteria have been studied i1n conunexion with recreational wabers and shellfish-growing
areasné/ In additvion, WHO and UNEP intend gradually to introduce other quality
criteria, with particular reference to the requirements resulting from the Protocol

on Land-Based Follution.

1/ Ipid., p.d.

.2./ thid., ».7.

3/ See the following WHO/UNEP reports: "WHO/UNEP Joint Co-ordinated Pilot
Project on Coastal Water Quality Control in the Mediterranean (MED VII), Mid-term
Review" (Rome 1977); "ILa pollution des eaux cbtidres. Critéres sanitaires et
études épidémiologiques" ("Coastal water pollution, Health criteria and
epidemiological studies") (Lthens 1977); ‘“Monitoring of recreational coastal water
quality and shellfish culiure areas" {Rote 1978).
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ARTICLE 13

33. A twofold legal problem here makes certain iteums of information necessary:
must the technical assistance be provided specifically "to developing countries”
(article 13, para. 1) and must it be "provided on a favourable financial basis" >
(artiocle 13, para. 2)7? The analysis may relate both to the existing sitwation in
technical assistance in general and to that in technological assistance in the .
particular area of the marine environment.
33,1. The attention paid by the international community to problems of development
is increasingly reflected in the implementation of develcpment-promoting measures
of assistance and co-operation which take the inequality in the economic conditions
of individual States into account. This approach is in keeping with the idea that
inequality in the economic development of peoples must be matched by compensatory .
inequality in legal status.l/ This principle, inherent in all international law
concerned with development, has ftaken on particular prominence in the many
programmes of technical assistance "to developing countries',
A very large number of textes illustrate this trend, and among many
United Nations Resolutions the Charfter of Lconoumic Rights and Duties of States,
whose text is an integral part of General Assembly Resolution 3281 CKXIX), affirms
inter alia:
"Article 9 - All States have the responsibility to co~operate in the economic,
social, cultural, scientific and technological fields for the promotion of
economic and social progress throughout the world, especially that of the
developing countries, ',
“"Article 13, paragraph 2 -~ ... In particular, all States should facilitate the .
access of developing countries to the achievements of modem sclence and
technology, the transfer of technology and the creation of indigencus

technology for the benefit of the developing countries in forms and in

accordance with procedures which are suited to their economies and their needs.',

In the light of these trends, technical assistence in the United Mations
system is designed fo favour the developing countries and is provided on a favourable
financial basis, the latter varying considerably, however, according to the financial

capacity of each developing country considered.

1/ ¢f. Guy de Lacharridre, "Identification et statut des pays moins
développés", Paris, Anmuaire Frangais de Droit International, 1971, p. 473. .
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3342 As regards technical assistance in the marine context, the trends are the
same and should even be strengthened, because the marine environment is a common
property of all States, Supporting the same vieu, the OECD recommendation of 1976
on the prineciples govexrning the wanagement of coastal zonesl recognized in its
preamble that the protection of the coastal zones constituted a common interest of
mankind and a "responsibility" for all Mewber States., The marvine areas thus
constitute a heritage from which all riparian States derive benefit, The
preservation of this marine environment that benefits everybody can accordingly
warrant technical assistance adapted to the financial capacities of each State in
the region,
33.2.1, ICHNT follows this line, especially in its articles 203 and 204, which read:
"Article 203 - Scientific and technical assistance %o developing States

States shall directly or through coupetent intermational or regional
organizations, global or regional:

(a) Promcte programmes of scientific, educational, technical and other
assistance to developing States for the protection and preservation of the
marine environment and the prevention, reduction and control of marine
pollution. Such assistance shall include, inter alia:

(1) training of their scientific and technical personnel;
(ii) facilitating their participation in relevant infernational
programues ;
(iii) supplying necessazy equipment and facilities;
(1v) enhancing the capacity of developing States to manufacture such
equipuent;
(v) developing facilities for and advice on research, wonitoring,
educational and other programmes;

(b) Provide appropriate assigtance, especially to developing States, for
the minimization of the effects of major incidents which may cause serious
pollution in the wmarine environwment;

(¢) Provide appropriste assistance, in particular to developing States,

concerning the preparation of environmental assessments.

1/ ¢ (76) 161 (Final).
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Article 204 ~ Preferential treatment for developing States

Developing States shall, for purposes of the prevention of pollution of
the marine environment or the minimigzation of its effects, be granted
preference in: '

(a) The allocation of appropriate funds and technical assistance
facilities of international organizations, and

(b) The utilization of their specialized services.",

33.2.2., Houwever, a less advanced view will on occasion be noted in certain
international conventions. For example, the London Convention of 29 December 1972
on the Prevention of Marine Pollution by Dumping of Wastes and other Matter
contemplated assistance to all Parties, and not only '"to developing countries'"; and
it made no provision for a special "financial basis"., Article IX provides as
follows in that connexion: ‘

"The Contracting Parties shall promote, bthrough collaboration within the
Organisation and other international bodies, support for those Parties which
request it for:

(a) the training of scientific and technical personnel;

(b) +the supply of necessary equipment and facilities for research and
monitoring;

(c) the disposal and treatment of waste and other measures Yo prevent or
mitigate pollution caused by dumping; preferably within the countries
concerned, so furthering the aims and purposes of this Convention.".

33.2,%. In view cf these different aspects, it would be poscible for the draft
protocol at one and the same time to refrain from limiting technical assistance
exclusively to developing Contracting Parties, maeking it instead an instrument of
co-operation between all Parties, as in the aforesaid London Convention, yet also to
menbtion the special and perhaps overriding interest of the legs—-developed Parties
in this type of assistance.

ARTTCIE 14

34, Paragraph 2 of this ariticle concerns the effect of the Protocol on a third
State not a Party to it. Tn this matter, general international lau has repeatedly
reaffirmed, apart from strictly-understood exceptions, the relative effect of

treaties by applying the rule res inter alios acta nec nocere nec prodesse potest.

The Vienna Convention on the Law of Treaties, of 23 May 1969, clearly confirms this
principle in its article %4: "A treaty does not create either obligations or wightis

for a third State withoubt i%s consent.".

o



Unip /WG, 17/5
page 37

34.1. The Paris Convention of 4 June 1974 sets oubt the legal consequences of this
sifuation in its article 14, paragraph 1, which is similar to the preliminary draft
protocol's article 14, paragraph 2. Nevertheless, in order to strengthen ihe
application of its provisions, article 14, paragraph 2, of the Paris Convention
conﬁaiﬁs the following provision: "However, the said Contracting Party shall
endeavour to cooperate with the non-Contracting State so as to make possible the
full applicatién of the present Convenﬁion.". An identical provision is also
contained in arficle 10, paragraph 2, of the second draft protocol submitted by

one delegation. . .

ARTICIE 15

35. This article relates to the more general problems posed by the appliéatioﬁ:of
article 12 of the Barcelona Convention. In this comnexion a study of the complex of
problems of compensation is to be made by a coumitiee of Government experts
(UNEP/IG.11/4, ammex IV, para. 37); in addition, UMEP is preparing a comparative
study of the legal precedents in this matier for the first meeting of the
Contracting Parties to the Barcelona Convention, scheduled to be held in

Pebruaxy 1979.

ARTICIE 16

36. Some delegations have considered the use of the phrase '"as soon as possible"
in connexion with the circulation of information to the other Parties to be
insufficiently precise. The international precedents offer a variety of alternatives
in this watter.

36.1. The 1974 Paris Convention prescribes no time-limit in this connexion. Its
article 10 provides, in the wmatier of the complementary or joint programmes of
scientific and technical research to be established by the Parties, that the

parties ".,. agree ... to transwit to each other the information so obtained.'.
Concerning the measures taken by the Parties under the Convention, the lattex's
article 12, paragraph 2, merely provides: "The Contracting Parties shall inform the
Commission of the legislative and administrative measures they have taken to
implement the provisions of the preceding paragraph.”.

36,2 ICNT prescribes in its article 206: "States shall publish reports of the
resul%s obtained relating to risks or effects of pollution of the marine environment,

or provide at appropriate intervalsl/ such repoxrts to the competent international or

regional organizations, which should make them availahle to all States.',

1/ Underlining added,
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%36.3., The Bonn Convention of 3 December 1976 for the Protection of the Rhine against
Chemical Pollution is more precise in this respect. With regard to the
determinations of the concentration of dangerous substances which the Governments
concerned are required to perform, it stipulates as follows in its article 10,_
paragraph 2: '"Bach Government concernhed will reﬁort regularly and at least once a
year 1o the International Commission on the results of these controls.”, On the
other hand, apart from this strict time~limit, article 12 merely stipulates in its

paragraph 1: "The Contracting Parties will report regularlyl/ to the International

Comnigsion on the data obtained in the application of this Convention.",

ARTICIE 18

37, The international precedents in the matter of the majority required for
amendment or adoption of annexes, or in related matbters, reveal frequent but not
exclusive application of the unanimity rule.

37«l. Thus, article 12 of Council Directive INo, 76/464/EEC on pollution caused by
certain dangerous substances discharged into the aquatic environment of the
Coumunity prescribes a unanimous decision of the Council on, in particulawr,
Commission proposals made pursuant to article 6 (Limit values for emission standards,
and muality objectives).

37.2. On the other hand, Council Directive No. 76/160/BEC concerning the quality of
vathing water provides in its article 11, paragraph 2, that the Commitiee on
Adaptation to Technical Progress shall adopt by a majority of 41 votes its decisions
on draft measures submitited by the Commission, the votes of the Member States being'
weighted as provided in awrticle 148 (2) of the Treaty establishing the Community.
37.3. The Helsinki Convention of 1974 prescribes a two-stage procedure for the
adoption of new annexes or of amendments to existing annexes. Article 24 of the
Convention stipulates to begin with that an amendment proposed by a Contracting Party
must first be adopted by the Commission. However, under article 12, paragraph 5,
each Contracting Party has one vote in the Commisgion and the latter takes its
decisions unanimously in the absence of provigions to a different effect, If the
amenduent is adopted unanimously in this way, it is ‘then communicated to the
Contracting Parties and recommended for their acceptance (article 24, para. 1). If
no Contracting Party has objected to the amendment within a period prescribed by the
Commission, the amendment is deemed to have been adopted and enters into force on a
date determined by the Commission (article 24, para. 2). Paragraph 3 of the same

article rules that new annexes are subject to the same provisions,

1/ TUnderlining added,

®



UNEP /WG, 17/5
page 39

37.4. The Paris Convention of 1974 likewise adopted the unanimity principle, but
permitted recourse to a specified majority in exceptional cases, Thus its

article 18, paragraph 3, stipulates that the Commigsicn shall adopt by unanimous
vote, inter alia, programmes and measures for the reduction oxr elimination of
pollution from land-based sources as provided for in article 4, and decisions under
article 16 ¢, However, 'should unanimity not be attainable, the Commission may
nonetheless adopt a programme or measures by a three quarters majority vote of its
members", Paragraph 4 of the same article 18 likewise specifies that the Commission
may adopt recommendations for amendments to amnex A to the Convention by a
three-quarters wajority vote of its members., But only recommendations are
concerned, and the paragraph stipulates that they shall be submitted to the
Governments of the Contracting Parties for approval., Accordingly, the provision in
gquestion substantially restricts the scope of this wmajority-veiing procedure.

37.5. Buch a distinction between the recommendation of a measure (the
recommendation being most often adopted by a majority vote) and the measure's
definitive adoption by the Contracting Parties is also found in the Convention fox
the Protection of the Rhine against Chemical Pollution, whose article 14 provides
that the International Commission shall recommend the amendments or additions
necessary to adapt the ammexes (para. 2) but adds that the amended or expanded texts
shall not enter into force until they have been unanimously approved by the
Contracting Parties (para. 3).

37.6 The majority-voting procedure is prescribed in other international precedents
which, however, do not deal principally with pollution from land-based sources.,

Thus article 14, paragraph 3, of the Protocol for the Prevention of Pollution of the
Mediterranean Sea by Dumping from Ships and Aircraft prescribeg a three-fourths
majority of the Parties for the adopbion of amendments to the annexes to the
Protocol., This procedure, it should bhe noted, conforms to the ordinary law on the
matter as embodied in article 17 of the Barcelona Convention.

37.7. lastly, there are two other international precedents that adopt differing
approaches in this matier:

Article &V, paragraph 2, of the Iondon Convention of 29 December 1972 on the
Prevention of Marine Pollution by Dumping of Wastes and Other Matter stipulates that
amendments to the annexes shall be approved by a two-thirds majority of the
Parties; and

Article 18, paragraph 2, of the Oslo Convention of 15 February 1972 for the
Pravention of Marine Pollution by Dumping from Ships and Aircraft provides that
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recommendations for wodification of the annexes shall be adopted by a unanimous
vote in the Commission and that the modifications which are the subject of such
recommendations shall enter into force after unanimous approval by the Govermments
of Contracting Parties.

CONCLUSION

38, The last examples quoted, like those concerning the draf+t protocol's other
articles, display a range of solutions from which it is possible to pick out those
most frequently adopted. Nevertheless, they can be transposed by analogy only
after close consideration of the specific features of the protocol under
negotiation, more particularly in the matter of its precise subject (pollution from
land-based sources) and its regional coverage (the Mediterranean in the widest

sense, including the internal waters of the Contracting Parties).



