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1. The Meeting of Experts on the Legal Aspects of Pollution
Resulting from Exploration and Exploitation of the Continental
Shelf and the Seabed and its Subsoil in the Mediterranean, was
convened as a contribution to the efforts of both the UNEP Working
Group of Experts on Environmental Law and the Mediterranean Action
Plan. The objective of the meeting is "to define the problems
which may arise in this'context and to propose legal actions -
both national and regional - to prevent and remedy these problems'.
At the Intergovernmental Review meeting of the Mediterranean Coa-
stal States of the Mediterranean Coastal States on the Mediterra-
nean Action Plan, the Executive Director stated in his report
(UNEP/IG 11/3 Amnex III, Para. 34) that

_"If the meeting produces concrete results and recommenda-
tions, the Mediterranean coastal States may wish to request
UNEP to begin, on basis of the information resulting from
the IJO expert meeting, preparing guidelines for a Protocol
concerning exploration and exploitation of the continental
shelf and the seabed and its subsoil in connexion with Ar-
ticle 7 of the Barcelona Convention. These guidelines
could then be considered at an intergovernmental consulta-
tion of legal and technical experts'".

2. This non-governmental meeting, called in accordance with
IJO/UNEP JOINT PROGRAM No. FP/1400-77-02 (1352), met in Rome
from 11 to 15 December 1978. The list of participants and obser-
vers is attached as Amnex A to this report.

At the opening of. the meeting, Mr. Clelio Darida, Italian Under-
Secretary of the Interior, gave a welcoming address on behalf of
the Italian Government. Mr. Guttieres on behalf of the IJO pre-
sented a report regarding the preparatory work done by the Advi-
sory Committee and the I1JO Secretariat for the meeting. This
report is attached as Amnex B.

3. Mr. M. Guttieres {President of IJO -~ Italy) was elected
Chairman of the Meeting and Mr. Gr. Timagenis (Member of the Ad-
visory Committee - Greece) was elected Rapporteur. The Chairman
was assisted during the meeting successively by Mr. J.A. Yturriaga
-(Spain) and Prof. B. Vukas (Yugoslavia) as Co-Chairmen.

4. The Meeting adopted its agenda and conducted its business .
as appears in the Informal Summary of Proceedings (IJO doc. ISP/1-4,
"and 3/Add 1 which are annexed to this Report (Amnexes E-H).

5. On 14 December 1978 an open-ended Working Group was esta-
blished under the Chairmanship of Mr. M. Guttieres to study more
closely the questions of civil liability from the exploration and
exploitation of the seabed in the Mediterranean Sea.

6. The report of the Working Group on CGivil.Liability was pre-
sented to the meeting which took note of it, recognised that it was
the first step in the process of establishing the principles of
civil 1liability in this context and agreed to include it in the
final report of the meeting (Amnnex D).



7. The results of the work of the Meeting on Preventive Mea-
sures for the Protection of the Marine Enviromment in the Medi-
terranean from Pollution Resulting from Exploration and Exploi-
tation of the Seabed are included in Amnex C of this Report.

8. Background Paper No. 5, entitled "Study of requisite legal
measures and controls for the prevention and control of pollution
resulting from exploration and exploitation of the continental
shelf and the seabed and its subsoil in the Mediterranean', which
contains the recommendations prepared for discussion at the meeting
by the 1JO Advisory Committee, is attached to this report as Ammex H.

9. The meeting adopted a resolution to thank UNEP, the IJO and the
President of IJO in particular, and all the staff and colleagues
of the IJO for all their hard work for the organisation and the
preparation of this meeting, the FAO for their hospitality and the
Italian Government for the support thev gave to the work of this
meeting and to its successful conclusion.

10. The meeting concluded at 18.40 hrs on December 15.
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INTRODUCTION

It is my greatest pleasure to welcome you, on behalf of UNEP

and the IJO, to Rome and to this experts' meeting.

As we all know, the glarming state of pollution in the Medi-
terranean has led to the concerted effort on the part of all
states in the Mediterranean Coastal region to assist in pro-
grams to clean up the sea and to prevent further pollution
and its damaging effects. The primary instruments in this re-’
gard are UNEP's Mediterranean Action Plan and the component

Barcelona Convention.

The Action Plan adopted by 16 Coastal states at a February
1975 inter-governmental meeting has provided the basis for
development of a comprehensive environmental program for the

protection and development of the Mediterranean Basin.

The legal framework for the program was established at an
inter-governmental conference convened by UNEP in Barcelona

in February of 1976. At that time the Mediterranean Coastal
States approved the texts of the Convention for the Protection
of the Mediterranean Sea Against Pollution (what I have refer-
ed to as the Barcelona Convgntion) and two prétocols there-
under - one related to dumping from ships and aircraft and the
other concerning cooperation to combat pollution in cases of
emergency. The two protocéls, ﬁhich enterred into force along with
the Convention on 12 February 192978, obviously do not provide

for all the specific concerns expressed in the Barcelona Conven-
tion. Pollution risks in the Mediterranean originate f;om many
sourceé and it is the source mentioned in, Article 7 of the con-

vention -~ offshore exploration and exploitation activities - that



concerns us. Specifically, Article 7 states:

"The contracting parties shall take all appropriate
measures to prevent, abate and combat pollution of
the Mediterranean Sea area resulting from explora-
tion and exploitation of the continental shelf and
the seabed and its subsoil".

Admittedly, this source does not create as grave a pollution

risk at present, in comparison with others, but it is neces-

sary to consider the rising potential risk due to increasing .
offshore activities particularly drillings for hydrocarbons .
and the recent discoveries of crude o0il in the Mediterranean. "
Particular attention must be gi;en in any case to the risk

of accidents.

BRIEF BACKGROUND

One major factor which was given special attention at the for-
mative stage of the projecf,'and which has been a constant guide-
line throughout, is that of avoiding duplication of work already
beiné done by other bodies, namely the Third Conference on the
Law of the Sea, and particularly, UNEP's Working Group of Ex- .i“
perts on Environmental Law. With ;egard to the former, it was ;
deciﬁed that there was very little prudence in awaiting its out- .
come, which was very uncertain, and especially since Article 3 (2)
of the Barcelona Convention states that nothing in that Conven-
tion shall prejudice the codification or development of the Law
of the Sea by the Third Conference. With regard to the latter, it

was recognized that since this project was limited to the Medi- .

terranean, and had a specific problem with well-defined limits



of application, it could not be, nor amount to, a duplication
of the Working Group's mandate, which was to develop new legal

principles at the global level.

.

The mandate and terms of reference of this project are there-
for narrower than those of the two international bodies and
the objective of this meeting, stated in very general terms,
is to provide the necessary background information on the le-
gal aspects of national and regional action to protect the ma-
rine environment from pollution resulting from this offshore

activity, by examining the problems involved in the establish-

ment of legal regimes for environmental protection in this re-

gion. I would like to note that“in this context particular at-
tention will be given to issues -~ on both national and interna--
tional levels - of civil 1liability and compensation for damage
deriving from this peollution source. In this regard we must

also consider the possibility of establishing an interstate gua-
rantee fund and consider questions of jurisdiction and recogni-

tion of foreign judgements.

Our task at this meeting is therefore to identify and analyse
all the problems involved and should be regarded as a prelimi-
nary foray into the issues and complexities raised by this topic.
We are gathered here in ocur capacities as legal and technical
experts, with our varied backgrounds and expertise, in order to
achieve the ﬂecessary interdisciplinary cooperation that is re-
quired (and in this particular field, actually essential) for an
intelligent and worthwhile contribution to envircnmental protec-
tion. This approach should facilitate free discussion and lead
to an open, productive meeting where legal experts from Mediter-

ranean countries will be able to take account of the technical



realities of offshore activities when considering the legal

aspects of pollution from this source.

The results of this exercise are to be presented to the Ex-
ecutive-Director of UNEP and, as was reported at the last
Intergovernmental Review meeting of the Mediterranean Coastal
States on the Mediterranean Action Plan, may form the basis
for the preparation of guidelinés for a protocol concerning

exploration and exploitation of the'continental shelf and

-

the seabed and its subsoil. . -

It is therefore incumbent upon us tc study the information .,:
available in the backround papers and to supplement this with
information from our individual experiences and expertise,

in order to be able to arrive at sound conclusions and to make

well-informed decisions.

PREPARATORY WORK

‘The objectives of this project demand very thorough prepara-
tory work and Twill take a few minutes to inform you about what

preparation has taken place to date. .-

With the collaboration-of UNEP, the.project has been coordina- ;
ted by the IJO, its staff of experts and the IJO Advisory Com-
mittee. Perhaps the most important preparatory work that had

to be done by the Advisory Committee following its identifica-
tion of pgoblems and iésues presented by the project was the
formulation of ocutlines for the background papers. I say this
because the contents of these documents will determine to an
extent, the course whicﬁ this meeting will take, the issues

which it will hig@light and eventually, the decisién it will

arrive at.
o



We drafted these outlines with one principle in mind - the
need to treat the specific topic under consideration with

the precision iequired to ensure that the most salient points
in relation to the subject matter of the meeting as a whole
became immediately obvious. We also had to decide the type
of study that should be conducted for each paper - factual,

analytical, discussion-provoking, etc.

For example, it was decided that for our specific purpose,
scientific and technical background information should cover
all the essential technical realities of offshore resource
exploratioh and exploitation ana, at the same time, be present-
ed in a manner comprehensible by all; that is, information
providing a factual basis from which legal experts could make

reasoned judgements and recommend appropriate action.

As a result, and to give you an example of how this worked in
practice, it was decided that the first background paper (the

technical paper) should provide information such as:

~ Characteristics of the Mediterranean and the types

of resources available in the Mediterranean;
~ the methods for extracting these;
- how accidents may occur;

~ how the technical experts rate the pollution risk
from such accidents in the light of existing expe-

rience;

- technical methods for reducing pollution, safety

measures in accident situations, and prospects for



the future development of environmentally sound

-téchnology.

After this initial study of the main outline, the next step

(and the stage at which we erncountered numerous obstacles)

was the stock—-taking exercise. As you well know, cffshore
activities in the Mediterranean are not as prolific as they

are, say, in the North Sea and there is a dearth of informa-

tion due to the relatively recent nature of this activity in -
this region and the sensitive nature of the information re- .
- garding oil finds, production capacities, etc. This lack of
information was a recurrent ob;tacle throughout the\prepa-
ratory stage of the project. I will give you some examples

of how we conducted this fact-finding exercise in our attempt

to find a solution to this problem.

The examples I have chosen represent an attempt to collect
technological and scientific information, legal information
of a general nature and thirdly, information on specific le-

gal problems such as civil liability and insurance.

In order to facilitate the survey, we prepared two gquestion- .
naires, one addressed to governments and the other to indus- -,
tries - the intention being that the replies, to the ques- -
tionnaire to industries would provide some of the technolo-

gical information required. We decided that rather than soli-

cit information.from individual industries - which had the
possible disadvantage of duplication of efforts and informa-

éion ~ it would be advisable to obtain the overall picture

from an Industry Association. We therefore requested the



E & P Forum to complete the questionnaire. The reply, and
supplementary information reqeived from Petroconsultants,

are attached t?'the E & P Forum policy paper. It obviously
has to be read in conjunction with Background Paper No. 1

in order to arrive at a complete picture of the technological

aspects of offshore exploration and exploitation.

It is hoped that the information therein will stimulate our
- discussions and I hope that the technical experts and obser-
vers present from industries and industry associations will
provide us with what supplementary information or clarifica-

tion we may require. -

The questionnaire to govermnments, as you can see, dealt mainly
with anti-pollution regqulations and controls. At the gégin-
ning,I must say the responses were rather unsatisfactory and
left a lot tc be desired - the novelty of the subject and

the multiplicity of competent departments dealing with various

aspects of the subject tended to delays.

However, after repeated requests and several communications
we were able to compile summaries for amajority of the coun-
tries., These are provided as part B of Background Paper

Nol 2'

With regard to the compilation of information concerning spe-
clalist legal topics, we decided that the best method was to
draw upon the expertise of the Advisory Committee members.
Most of the members were entrusted with the duty of conducting
research on topics such as environmental impact assessment

and, in fact, all the topics treated in Background Paper No. 5.

Apart from documentary research work, this research involved



one visit to an oil rig in order to get first hand knowledge
or expe;ience of operating techniques and other relevant in-
formation, and meetings and discussions with experts from
specialised fields such as insurance. Particular attention
has been given to the work done by the Third Law of the Sea
Conference and UNEPfs Working Group of Experts on Environ-

mental Law.

CONCLUSION

In concidéion and noting the number of topics included in
our agenda, I recognise that this is a vast subject to be
treated in only 5 days and that many of the topics will re-
guire extensive discussions. But I am sure that with the
expertise we have gathered heré, these objectives will.be

achieved.

Before closing, I would like to thank UNEP for its colla-

boration and support throughout this joint project.

Particular gratitude is extended as well to the specialist
consultants, the international organizations, the industrial
associations, the IJO Advisory Committee and the Countries
themselves who contributed to the background research and

study for this meeting.

I would like finally to thank the Consiglio Nazionale delle

Ricerche for its contribution of support to this project.
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RESULTS OF THE WORK OF THE MEETING OF EXPERTS

The comments, observations and formulations contained

herein are based upon discussions concerning paragraphs

2 thru 6 of Amnex I (Background Paper No. 5) and should
- be read in conjunction with that document.
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A. ENVIRONMENTAL IMPACT ASSESSMENT

1) Para. 2.1.1 The following text resulted from the discussion:

""The Mediterranean Coastal States should consider the envi-
rommental, impact when authorising exploration or exploita-
tion of the continental shelf and the seabed and its sub-
soil under their jurisdiction".

Note It was clearly undresood that the precise application of this
rvecommendation should be determined at a later stage in the light
of the developments in the Law of the Sea, and in accordance with
the policy of Mediterranean States.

2) Para. 2.1.2 The following text resulted from the discussion:

"In formulating this policy, States should take into account
the Specially Protected Marine and Coastal Areas in order
to ensure that such areas are protected when considering
the initiation or authorization of any exploration of ex-
ploitation project'.

3) Para. 2.1.3 The following text resulted from the discussion:

""The Secretariat of the Barcelona Convention could, in ac-
cordance with this Convention, serve as a medium for noti-
fying and consulting with other Mediterranean States on
the potential and actual transfrontier impact of explora-
tion or exploitation activities'.

4) Para. 2.1.4 The following text resulted from the discussion:

"Prior to granting a permit for the exploration or exploi-
tation of the seabed an environmental impact assessment
should be prepared and form the basis for granting or re-
fusing the permit.

5) Para. 2.1.5 It was the general view of the national experts

that the recommendation should not dictate to States the consequences
to be drawn from the Environmental Impact Assessment in such an
absolute manner. In this context it was suggested to replace the

- word '"pollution" by the phrase "significant pollution of the waters
of the Mediterranean Sea Area". On the other hand, the uncertainties
of the term "significant" were noted but also that it is a temm

used in other instances. In the same comnection, it was suggested
to qualify pollution as "unacceptable" or "long-term'.

It was also suggested that the permit should be denied if pollution
is likely to occur "adding to the already existing total pollution
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load of the ecosystem" at least '"until the applicant proposes an
alternative remedial action of the same site or another in the
same ecosystem, ensuring that no further deterioration of the eco-
system would occur'”. An Observer requested the deletion of this
sub-paragraph as being unrealistic and too far reaching.

The following text resulted from the discussion:

"The Coastal State.shall grant the permit in accordance
with the requirements of this protocol and other addi-
tional requirements established in its national legisla-
tion or internationally agreed".

6) Para. 2.2.1 It was the general view of the experts that this
pdragraph requires further study. The view was expressed that the
protocol should only lay down certain general principles on the
environmental impact assessment and should not enter into details
as to its exact contents. In this connection the suggestion was
made to replace para. 2.2.2 by the following sentence: 'The impact
assessment must be adequate to make the evaluation'. On the other
hand, it was pointed out that even if details of the assessment
were to be left to be determined at the national level, it would
still be useful to include them in an international instrument as
an example or guideline. It was further suggested that if details
are agreed, these should be included in an Annex to the Protocol.
A distinction was drawn between exploration and exploitation and
it was suggested that the contents of the assessment might be dif-
ferent in either case. Similarly, a distinction was drawn between
small and major projects and a suggestion was made to avoid over-
burdening minor projects with unnecessarily complicated and expensive
impact assessments. -

On a more detailed basis, there was an enquiry as to the meaning
of the term "impact statement' and it was suggested to amend the
chapeau of the paragraph as follows: "The environmental impact as-
sessment should cover at least the following points'. It was sug-
gested to add at the end of sub-para. (d) the .phrase "and the qua-
lities of personnel’. In sub-para. (f) it was noted that it would
be difficult for the operator to specify the effects on endangered
species. It was also suggested to avoid the cross-reference to other
instruments. In sub-paras. (g) and (h) it was suggested to delete
the words "or risk of damage' and to replace the words 'and in par-
ticular" by the word "including”. As for sub-para (i) it was sug-
gested that this is a matter which should be left to the State and
not to the operator.

Finally, in connection with this paragraph, it was pointed out that
there should always be borne in mind the various stages of the pro-
jected activity which are the following: (a) application for pemmit
(b) environmental impact assessment (c) minimum contents (which may
be agreed at a regional level} (d) submission of the statement to
the State authority (e) minimum common evaluation standards (f) re-
jection of the application or acceptance, plus monitoring and reha-
bilitation requirements in the latter case.
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7) Para 2.2.2 The following text resulted from the discussion:

"The installations for the exploration or exploitation of
the seabed should be staffed by trained and qualified
personnel in accordance with acceptable professional stan-
dards". °

8) Para. 2.3 The following text resulted from the discussion:

"The coastal State.may request the applicant operator to
provide further details in addition to the minimm re-
quired for the environmental impact assessment'.

9) Para 2.4 The following text resulted from the discussion:

"Each State should designate an appropriate authority for
issuing pemmits for the exploration or exploitation of
the seabed under its national jurisdiction'.

10) Paras 2.5.1 and 2.5.2 Both paragraphs were criticized as being
too detailed and as placing too heavy a burden upon States. However,
some of the prinicples included in them were acceptable. Thus there
was agreement that some public participation is advisable, but the
extent of such participation should be determined by each State in
accordance with its political and legal system. In this context it
was believed that some kind of public information on projects should
be given, the extent being left up to States. Similarly, interested
parties should be given an opportunity to express their views in ac-
cordance with the laws of each State. Public participation was more
acceptable for nationals of the licensing State, while there were
serious doubts as to the participation of nationals of third States
and for foreign States, but it was agreed that this should be ulti-
mately determined by the law of the licensing State. Finally, it
was suggested that a distinction should be drawn between exploration
(or even stages of exploration) and exploitation (or even major ex-
ploitation projects) and public participation or its extent to differ
in various stages of the entire procedure. A distinction was also
suggested between minor and major projects. It was agreed that no
recommendations should be drafted, but that these points be included
in the report as suggested principles.

11) Para. 2.7 Comments were made to the effect that this paragraph
is too vague. It does not specify who may contest (nationals or also
non-nationals),on what grounds, etc. It was noted that, as in the
previous paragraphs, participation of foreign nationals might be dif-
ficult, particularly if the exploration or exploitation is within in-
ternal waters or territorial seas.

A %uggestion which could lead to agreement reads as follows: "Any
|
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decision of the permit-granting authority may be contested in a
national forum of competent jurisdiction in accordance with the
national legislation of the Coastal State". The comment was made
that perhaps the decisions of other authorities relating to the
exploration or exploitation of the seabed should be subject to
contest.

|
\
12) Para. 2.6  The following text resulted from the discussion:

"Coastal States should require installations established prior
to the entry into force of these rules to comply with and/or

'+ _ adjust to the requirements of these rules as far as practi-
cable and reasonable'.

13) Para. 2.8 The following text resulted from the discussion:

"'States will submit to the secretariat information on permits
" issued by them and the specified measures to ensure protec-
tion of the marine environment -during and after operations
concerning the exploration for and exploitation of the con-

tinental shelf and the seabed and its subsoil".

B. DESIGN, CONSTRUCTION, SITING AND REGISTRATION OF INSTALIATIONS

14) Paragraphs 3.1.1, 3.1.2, 3.1.5, 3.,2.1 and 3.2.5 were discussed
together the text which resulted from the discussion is as follows:

"Installations, including pipelines, should be so designed,
constructed, placed, equipped and maintained, in accordance
with technically accepted standards, and operated so as:

(a) to avoid any operational discharges which exceed
prescribed national limits;

(b) to prevent discharge, leakage or‘spillége during
handling of the produced product at any time;

(c) to monitor any discharge into the sea;

(d) to minimize risk of any accident that could cause
pollution; and

- (e) to minimize risks of unintentional harm to the
| ~ marine environment.

15)iA new sub-paragraph was agreed to be added to para. 3 to be as
following:

"States shall endeavour to develop common minimum standards
for design, construction, equipment and discharges for the
protection of the marine enviromment from pollution arising
from the exploration and exploitation of the seabed".
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16) Para. 3.1.3 The text which resuited from the discussion is
as follows:

"Any ship to or from which pumping, piping or discharge is
carried out from or to an installation should be equipped

so as to avoid any discharge into the sea in connection with
such operation'.

17) Para. 3.1.4 The text which resulted from the discussion
reads as follows:

"All installations should have adequate equipment and storage
room to safely retain the extracted product'.

In this connection it was noted that the agreed new sub-paragraph
(see above under 15) has application to this situation, also.

18) Para. 3.2.2 The text which resulted from the discussion reads
as follows: -

"Coastal States may, where necessary, establish reasonable
safety zones around such installations in which they may
take appropriate measures to ensure the safety both of
navigation and of the installation. Due notice shall be
given of the exact position of the installation and the
extent of the zones'.

This language was taken from Article 60 (4) and (6) of the ICNT.

19) Para. 3.2.3 The text which resulted from the discussion reads
as follows: ‘

"Coastal States shall require that the location of instal-
lations is easily ascertainable by the use of uniform
appropriate and effective warning signals''.

20) Para. 3.2.4 The text which resulted from the discussion reads
as follows:

"Coastal States should specify uniform maximum size for

the compartments of the storage facilities, with due regard
to the size and nature of the installation, thus reducing
the extent of pollution of the marine environment in cases
of accidental discharges".

21) Para. 3.3.1 The text which resulted from the discussion reads
as follows:

"Submarine pipelines should be located and, where environ-
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mentally appropriate, buried under the seabed in a manner
minimizing risk of accidents from contacts with ships or
other objects'.

22) Para. 3.4 . The following text resulted from the discussion:

""Coastal States should require all installations to be re-
gistered and should create and maintain public records of
such registration'.

23) Para. 3.5 The following text resulted from the discussion:

"Upon the termination of the operation of an installation,
the installation should be removed to the extent that reha-
bilitation of the marine environment so requires, and all
necessary reasonable measures should be taken to rehabili-
tate those aspects of the enviromment which are adversely
affected".

-

C. MONITORING, INJUNCTIONS AND SANCTIONS

24) It was agreed that the title is to narrow and it was formulated
as follows:

MONITORING AND ENFORCEMENT

25) All paragraphs of this part were discussed together and several
comments were made. Finally it was agreed to avoid drafting any
text but to express the principles agreed. 7Thus it was agreed that
periodical inspections and surveys of the installations should be
carried out. However, it was thought that the periods should not
be specified in the recommendations because they depend on various
factors and this should be decided by each Government concerned.
The idea of having regular inspections was also pointed out.

On the other hand, it was agreed that in addition to inspection
and survey of the installation, periodical assessment of the envi-
ronment should be carried out, and the criteria for such assessment
should be specified at the later stage. The following suggestion
was also made: A tridimensional network of monitoring stations
should be established around the installation (point source of pol-
lution) and the permissible concentration of the pollutant should
be established. (The analytical procedures should be in accordance
with the ones established during the UNEP MED POL Pilot projects

at present in progress).

It was, also, agreed that an enforcement authority or authorities
(not agency) should be designated. It was, also, pointed out that
the operator should not have direct contact with the Secretariat,
but the Secretariat to be contacted by the appropriate national
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authorities. In connection with the periodic assessment, the role
and the importance of independent scientific bodies was stressed.

It also resulted from the discussion that recommendations should
be prepared on a monitoring methodology and techniques for pollu-
tion resulting from seabed exploitation activities.

*

D. CONTINGENCY PLANNING

26) The remarks in Paper 5 were noted and it was agreed that this
matter should not be discussed. Notwithstanding, the importance
of contingency planning was stressed and the need to coordinate and
connect local plans with the national plans where they exist.

E. EXCHANGE OF INFORMATION

27) On exchange of information the text of Paper 5 was found unsatis-
factory but the principle has merits. In this comnection it was
agreed that exchange of information in the field of environmental
protection from exploration and exploitation of the seabed is es-
sential. However, proliferation of new despositaries was opposed.

It was agreed that exchange of information should be made in the
context and in harmony with the existing UN exchange of information
system, However, it was also noted that such-system should further
develop to be not only a reference center of sources of information
but a data center of actual scientific information. This could be
accomplished gradually since some of the exploration and exploita-
tion information could be considered confidential by Governments or

Companies.

F. ADDITIONAL PARAGRAPHS

It resulted from the discussion that it should be added as an express
rule that the operator should notify the authorities of the exact
location of the installations, as well as of any accident or spillage
which occurred. Similarly, express rules should be included on marker
buoys over 'suspended wellheads".
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Mr. Guttieres chaired the meeting and explained that the work
procedure was to discuss the reccmmendations in Background Paper
No. 5 on Civil Liability and compensation for damage (Para. 7)
and guarantee funds (Para. 8).

The group agreed to define and clarify the various expressions
used, and for this purpose discussed terms and definitions con-
sidered on Pages 2-6 in Backgroumnd Paper 5, prior to discussing
the specific provisions in Paras. 7 and 8.

DEFINITIONS

1) Pollution - P. 2 —

It was agreed that the comments made hére adequately pointed out
the difficulties raised by the definition of 'pollution" in the
Barcelona Convention.

2) Exploration and Exploitation - Pp. 3 and 4

Regarding the ."ancillary activities'" referred to on P. 4, the group
recognised the need for more specificity with regard to ships and
pipelines. It was suggested that the reference to transportation
should specifically exclude transportation by ships, insofar as it
is regulated by the 1969 Convention on Civil Liability for Oil Pol-
lution Damage.

With reference to pipelines, it was pointed out that the text did
not specify whether transnational pipelines (transporting products,
not from an installation to shore but between two countries across
the sea) were included. Since such activities involved a use of
the continental shelf and posed a threat as a source of pollution,
it was suggested that these could be considered either in these
recommendations or, at a later stage, in another protocol.

3) Continental Shelf and the Seabed and its Subsoil - Pp. 4 and §
It was generally accepted that the explanation on Page 5 was adequate.

4) Installations -~ P. 5

It was agreed that the last sentence under this heading should be
modified to read: : :

"Transportation systems such as submarine pipelines (but excluding
transportation by ships insofar as it is regulated by the 1969
Convention on Civil Liability for 0il Pollution Damage, or any
further agreement covering that form of liability) should be
included in whatever definition is adopted".
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5) Operator - P. 6

.Some concern was expressed over whether the term "overall control®

was sufficiently specific to facilitate designation of the effective
operator. While acknowledging the complexities involved in this sub-
ject, it was agreed to retain this paragraph in the introduction and
to insert a new paragraph (7.5.2) dealing with this in the civil lia-
bility context.

CIVIL LIABILITY AND COMPENSATION FOR DAMAGE

6) Para. 7 - Footnote- P. 16

The meeting considered two issues related to this footnote:

- First: the feasibility of having a separate protocol on civil [

liability and compensation for damage from all sources

of marine pollution in the Mediterranean (including, for
example, land based sources, -dumping, offshore exploration
and exploitation) or of incorporating provisions on civil
liability and compensation for damage arising from each
source of pollution in respective/separate legal instru~
ments.

The following three possibilities were discussed:
(i) rules should be included in the same protocol;

(ii) a separate prqtoéol on liability should be adopted con-
cerning all sources of pollution;

(iii) separéte, independent protocols on liability should be
adopted for each source of pollution.

Second: the feasibility of having separate liability and compensa-
tion provisions relating to pollution caused by hydrocarbons,
as distinct from other substances (sand, gravel) because of
the unique nature of such pollution and the activities of
the oil industry.

The need for separate provisions applicable to the oil industry was
widely accepted, but there was no agreement concerning the legal

instrument within which these provisions should be incorporated.

7) Para. 7.1

Since the obvious intention was to compensate victims for POLLUTION
arising from exploration and exploitation and not ACTIONS arising
from such activities, the following formulation was accepted.

"Coastal States should, by their internal 1égal processes,
provide that compensatlon be paid in accordance with the
following provisions to persons suffering loss or injury
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caused by pollution arising from exploration for, and ex-
ploitation of, the resources of the seabed and its subsoil
within the limits of national jurisdiction'.

8) Para. 7.2.1 ]

It was agreed to amend the text in order to clarify that the con-
cept of strict liability meant liability imposed irrespective of
fault, and did not involve any considerations as to whether or

not the activity was intentional, as the text implied. Considera-
tion was given to the accuracy of the expression "environmental
pollution or other damage' and it was agreed that in this context
the adjective "envirommental' was superfluous and should be omitted,
as should the term "or other' because it implied inclusion of cases
where no pollution results. The possibility of introducing, at a
later stage, the notion of contamination into the definition of
pollution damage was considered, but it was accepted that such an
extension raised further difficulties, rather than offered clari-
fications. -

The following formulation received gemeral support.

"Subject to exceptions hereinafter stated, civil liability
in accordance with the rules of strict liability (i.e. lia-
bility irrespective of the fault of the operator) should
arise in any case where an operator engages in activities
from which pollution damage results, provided that the ope-
rator should incur no liability for hindrance to fishing
which results merely from the presence of an installation
installed and operated in accordance with the terms of his
licence'.

9) Para. 7.2.2 ‘

It was agreed that liability should not attach after a reasonable
period of time had elapsed after abandomment, particularly in
cases where such abandonment had been done in accordance with cer-
tain specified standards. The following text was proposed:

"Such liability should attach and continue to attach to
any act or omission at the instigation of, during, and
after the operation of an installation. Abandonment of
such installations should not insulate the operator of
an installation from such liability unless a reasonable
time has elapsed'.

10) Para. 7.2.3

This additional sub-paragraph was proposed in response to the need
to resolve questions involving the concept of damage dealt with in
these recommendations. Such questions included the nature, extent
of 1liability and on whom it should be imposed, particularly in
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cases where the damage was a necessary consequence of the licensed
activity. The text agreed reads as follows:

"Liability and relief (injunctions, indemnification, etc.)
should be for the protection against socio-economic as well

as individual damages, and should cover damage to persons,

to things'and to the enviromment. Due consideration should
be given as to who should have the right to bring actions

for compensation or for other relief in different cases, as
well as against whom such actions should be brought, including
a public authority, where a permit has been issued by such au-
thority in violation of applicable rules or without reasona-
ble protection for others'".

11) Para. 7.2.4

It was agreed to add this new sub-paragraph in order to resolve
questions regarding persons who should be entitled to sue. The
following text received general support:

"At the national level, consideration should be given to

the incorporation of clear and uniform rules on compensa-

tion for damage to collective interests and on the right

of "intermediate bodies’ especially local governmental -
bodies (mmicipalities, regions, etc.) to bring actions in

civil courts®. -

12) Para. 7.3.

Paragraph 7.3 (e) was criticised by some observers representing in-
dustry interests as imposing too heavy a burden on the operator for
acts which could rightly be termed "terrorist acts' and which should
be, therefore, included in the list of exonerating circumstances
under Para. 7.3 (c). It was generally agreed however, that damage

in the event of acts of terrorism should not have to be borne by the
person suffering injury or damage. It was suggested that unless such
damage is covered by a guarantee fund, it was reasonable for this
loss to fall on the operator, who was responsible for the existence
of the installation or activity and who was generally in a better posi-
tion to anticipate, provide for, and bear this loss. The original
text was retained.

13) Para. 7.4

The group considered the negative and positive aspects of imposing

a limitation on liability. Some were in favor of imposing a limita-
tion on liability, while others stressed the danger of allowing injury
or loss surrered by individuals to go uncompensated where a system

of limited liability was adopted. It was suggested that the impo-
sition of 1limited 1liability should be considered only if a system

of guarantee (e.g. a guarantee fund) existed. In the absence of
agreement, the original text was retained.
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14) Para. 7,5.1

No consensus was reached on a suggestion that it would be prefe-
rable to have a limit on insurance liability in order to facilitate
a clearer quantification of the Insurance Industry's maximum expo-
sure to risks.* The following text resulted from the discussion:

"An obligation should be imposed on the operator requiring
him to have and maintain insurance or other financial se-
curity to cover his liability. The obligation of the insurer
could be limited to a certain amount, even if the operator
will be liable without limitation. It is recommended that
for this purpose a provision which is similar to that in
Article 8 of the 1976 London Convention should be adopted,
in addition to the requirement that the State or an interna-
tional fund guarantee any part of the operator's liability
which remains uncovered by such insurance or security'.

15) Para. 7.5.2

This additional sub-paragraph was proposed following a discussion
of the need to impose liability on the effective operator in cases
where for example, only a part of a large group of companies was
actively engaged in the operation of an installation. The text
agreed to reads as follows: ’

"Consideration should be given to the attribution of lia-
bility to the effective operator, even if not coincident
with the operator who appears legally as such (but is

only ""longa manus'' of the former) with adequate provisions
for 1lifting the corporate veil in order to impose liability
on any company or companies which, solely or in conjunction
with others, exercise ultimate control over the venture.
Such provisions could be limited to cases of non-fulfil-
ment of the compulsory insurance or guarantee requirements".

16) Para. 7.6.1

The original text was retained.

A suggestion was made that the arbitration system could be utilised
for the settlement of disputes between operators and States, where
the particular legal system permits.

17) Para. 7.6.2
The following text was approved:

"Bach State .should ensure that its courts possess the ne-
cessary jurisdiction to entertain such actions for compen-
sation, and that its courts entertain on a fair and non-
discriminatory basis, actions by other member States or
their residents and accept witnesses brought by such parties,
and evidence gathered by responsible authorities in other
member States''.
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18) Para., 7.6.3

This additional sub-paragraph was thought to be necessary in
order to avoid any conflict relating to the choice of the ap-
plicable law. The following text was proposed:

"Each State should ensure the hammonization and adjust-
ment of private international law of each system, so

as to render uniform the regimes of competence, juris-
diction and choice of national law applicable to the matter
under review'.

19) Para. 7.7.1 and 7.7.3

The original texts of Paras. 7.7.1 and 7.7.2 regarding recogni-
tion and enforcement of foreign judgment were retained.

GUARANTEE FUNDS

19) All subsections of Paragraph 8 were discussed together and
several comments were made. Differing views regarding the Fund's
objectives and obligations were expressed. Some suggested that
the primary objective should be to guarantee compensation to
victims of pollution damage, while others thought that the pre-
vention of pollution should be an additional objective.

No agreement was reached with regard to the sources of contribu-
tion to the Fund. Some thought that States might wish to con-
tribute the Fund's resources themselves, in recognition of the
value of exploration and exploitation activities to the State

and its citizens. Others thought that, as an application of

the '"Polluter-pays-principle’ the operators should be obliged to
contribute to the Fund in the form of licence fees and production
royalties (with the ultimate effect that the expenses would be
borne by the consumers of o0il). It was pointed ocut that if the
Fund was financed by the oil industry, the latter would have to pay
indirectly through the fund what it was not obliged to pay directly
under the liability provisions. If so, the exceptions and limita-
tions under the liability provisions were meaningless. In this
context, consideration was given to adopting a provision similar
to the exceptions to Fund liability under Art. 4 (3) of the 1971
Convention for the establishment of an International Fund for Com-
pensation for Oil Pollution Damage as well as to Article 5 (3)
under which non-compliance with the requirements on taking preventive
measures would result in the loss of the operator's right to
limit his liability.

It was pointed out however, that since the exceptions under Para.
7.3 (c) were narrower than the exceptions to Shipowner liability
under the 1969 Civil Liability Convention, each of the excepticns
should be considered separately in order to justify their being
financed by the industry.
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20) At the conclusion of the discussion, the following commumnication
was received from Mr. J.R. Keates, Managing Director of the OPOL
Association: It was asked that it be included in the recorde, but
did not form the basis of any further discussion by the working group:

“OPOL is structured so that it can be extended to any coun-
try with the approval of the parties to it. Accordingly,

if this conference were to take the view that OPOL may

have a purpose to serve, on an interim basis, in the Mediter-
ranean Area, any request that OPOL should be extended either
to the Mediterranean as a whole or to specific Mediterranean
States can be placed before the parties to OPOL. This can
be for advice in principle or for actual extension. -

It would be useful, if this is to be done, for a specific
request to be made, possibly either as a resolution of

the Conference separate from its reccmmendations, or as

a request from I1.J.0.".

21) Title para. 8 L
It was decided that a proper title for this paragraph would be:
" INTERSTATE FUND FOR THE MEDITERRANEAN SEA AREA

22) Para. 8.1

"An Interstate Fund for the Mediterranean Sea Area concerning

pollution from offshore activities should be established. This

- Fund should finance activities relating to preventive and remedial
measures for marine pollution in the Mediterranean at both the na-

tional and international levels, and should be used for the fol-

lowing specific purposes:".

23) It was decided to re-number Paras. 8.2 - 8.5 as 8.1 (A) --
8.1 (D), since they related to the various purposes of the Fund.

24) Para. 8.1 (A) (formerly 8.2)

It was agreed that because of the lack of consensus on this parti-
cular use of the fund the original text be re-formulated as follows:

ENVIRONMENTAL PROTECTION

"States may wish to constitute a separate Fund or a sepa-
rate part of the Fund for purposes of environmental pro-
tection. It should be used for the preservation and impro-
vement of the environment including, inter alia, financing
scientific research, protection of the envirconment, training
of personnel, establishing effective monitoring and enfor-
cement methods, financing clean-up operations and rehabili-
tating the damaged environment".
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25) Para. 8.1 (B) (formerly 8.3)

The title of this paragraph was eliminated, and an additional sub-
section (IV) was included in order to take account of the '"collec-
tive interests'" considered in Para. 7.2. The following text received
general support:

"The portion of.the.fund allocated for compensation pur~
poses should be used for compensation of victims at the
international level under the following circumstances:

(i) Where, by reason of a statutory exémption clause,
the operator was deemed not to be liable for the
pollution damage. '

(ii) Where the liability of an operator fell short of
the damage done, as a result of any statutory
limitation to his liability imposed in accordance
with these recommendations.

(iii) Where the operator for any reason was unable to
meet in full his legal liabilities for the pol-
lution damage, preventive and remedial measures,
and any further damage resulting therefrom. -

(iv) Where damage has been caused to identifiable col-~
lective interests, of particular social imprtance,
to the extent that the operator is not liable for
such damage.'

26) Para. 8.1 (C) (formerly 8.4)
This paragraph was left as it stocd.

27) Para. 8.1 (D) (formerly 8.5)

It was emphasized that in establishing research, monitoring and
early warning systems, account should be taken of institutions
and centers already operating in this area. The original text
was retained.

28) The paragraph beginning '"No recommendations are ....' was
retained but re-numbered Para. 8.2,
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The meeting started at 10:30 hours.

Mr. M. Guttieres, President of IJO, welcomed the experts and ob-
servers and asked Mr. Clelio Darida, Under-Secretary of the Interior,
to open the meeting. Mr. Darida welcomed the Mediterranean Experts
on behalf of the Government of Italy and expressed the great interest
of the Government in the protection of marine environment from the
exploration and exploitation of the seabed, and in the results of
this meeting. Experts were also greeted by Mr. Battaglini, Head of
the Official Italian Delegation, who attended the meeting as obser-
vers. Finally, Mr. Guttieres described the preparatory work done

by the Advisory Committee and the IJO Secretariat to the meeting.

There was an intermission at 11.15 hours.
The meeting was resumed at 12.00 hours.

A. Election of Officers B

Mr. Guttieres invited nominations from the floor for the offices of
Chairman and Rapporteur for the meeting. Mr. Yturriaga (Spain) pro-
posed that Mr. Guttieres be elected Chairman of the meeting, and that
Mr. Timagenis, member of the Advisory Committee of IJO, be Rapporteur.
This proposal was seconded by Mr. Vukas (Yugoslavia), Mr. Nicolazo
{France) and Mr. El Shinawi (Egypt).

Mr. Guttieres accepted the nomination as Chairman of the session on
condition that he was to be helped in directing the debates by
various experts. Mr. Timagenis accepted the post of Rapporteur. Mr.
Guttieres then requested that Mr. Yturriaga act as Co-Chairman on the
first day and proposed having different chairmen on various subjects.

B. Organization of the work of the meeting

Mr. Yturriaga, as Co-Chairman of the meeting, p01nted out the need for
amending the provisional agenda in order that more time be allocated

to the discussions of paper 5 which was the basic paper, including the
draft recommendation to be elaborated and submitted to UNEP. Mr.
Yturriaga suggested, in this context, that the agenda start with presen-
tation of the various background papers, without discussion on their
substance except for questions of clarification. A general debate

was proposed to follow for identifying the basic issues and views and
defining the exact objectives of the meeting. Finally, discussion
should be concentrated on paper 5. Further discussion might be carried
on on the background papers if time allowed. He also suggested that
there should be flexibility both on the exact allocation of various
items and on the procedures. There being no objection, the agenda was
adopted as presented by Mr. Yturriaga:

I. Presentation of background papers 1-4 and additional papers
2. General Debate on main purpose of the meeting
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3. Discussion on paper 5 and adoption of recommendations
4. FPurther discussion on background papers 1-4.

C. Presentaticn of background papers 1 - 4

Mr. V. Pravdic of the Centre for Marine Research '"Rudjev Baskovic'
Institute, Zagreb, was asked by the Co-Chairman to present his paper.
Mr. Pravdic presented a brief summary of Paper 1 (Part A) on the
"Implications of Potential Exploration and Exploitation of the
Resources of the Seabed and its Subsoil'.

Following this presentation, technical questions were ésked and
comments made by Mr. Lymberides (Greece), Mr. Tsompanopoulos
(Greece) and Mr. Oren (Israel).

The meeting was raised at 13.00 hours

The meeting was resumed at 14.45 hours

The Co-Chairman invited Mr. David A. Ross of the Woods Hole Qceano-
graphic Institution, to present his paper. Mr. Ross presented a
brief summary of paper No. 1 (Part C) on "General Oceanographic
Setting of, and Recent. Offshore Hydrocarbon Activity in, the Mediter-
ranean''. The presentation was accompanied by projection of illus~
trative slides.

In order to expedite proceedings, the Co-Chairman suggested that ex-
tensive discussion of the papers be avoided at this stage; unless
there were any questions for clarification. That not being the case,
the Chairman invited Mr. C.V.A. Testoni, Director of the Naval
Hydrographic Institute (Italy) to present his paper, which was an ad-
ditional paper and was closely connected to the one presented by Mr.
Ross. Mr. Testoni presented his paper on 'Facts about Circulation

in theaMediterranean". The presentation was accompanied by projection
of slides.

Subsequently, the Co-Chairman invited Mr. C.P. Garner-Richards to
present his paper. Mr. Garner-Richards presented a summary of paper
No. 1 (Part B) on "Scientific and Technological Aspects of the
Exploration and Exploitation of Petroleum Resources of the Continental
' Shelf with Particular Reference to any Possibilities of Associated
Marine Pollution'". Following this presentation the meeting was raised
at 16.30 hours and the participants moved to another room to attend a
projection of a film connected with this paper.
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C. Presentation of background papers (cont'd)

1) The Chairman asked Mr. Yturriaga to continue assisting him as
Co-Chairman. Subsequently Mr. E. Du Pontavice, Professor at the
"Université de droit, d'économie et de sciences sociales de Paris"
was invited to present his paper.

Mr. Du Pontavice presefted Paper No. 2 (Part A) on 'Comparative
Analysis of Legislation in Mediterranean Countries Regarding the
Protection of the Marine Eanvironment Against Pollution Caused by
Exploration on and Exploitation of the Continental Shelf".

2) Comments were made and questions were asked by Mr. Lahlou (Mo~
Tocco), Mr. Vukas (Yugoslavia), Mr. Hellman (Israel)}, Mr. Fleischer
(Norway), Mr. Oren (Israel)}, Mr. Barnard (E & P Forum), Mr. Patrono
(Italian Delegation), Mr. Ural (Turkey), Mr. Poley (E & P Forum),
Mr., McLoughlin (U.X.) and Mr. Yturriaga (Spain).

3) The experts from Mediterranean Countries made additions and cla- .
rifications on the legislation of their countries. The Co-Chairman
suggested that written comments be handed to Prof. Du Pontavice for
completion and revision of the paper where appropriate.

4) Subsequently the Co-Chairman invited questions (if any) on the
paper of Mr. Garner-Richards as.well as the relevant film, which
was a matter pending from the meeting of 11 December 1978. Comments
were made and questions were asked by Mr. Hellman (Israel), Mr. Lym-
berides (Greece), Mr. Bouayad (Morocco) and Mr. Pravdic (Yugoslavia).

5) The Co-Chairman invited Mr. T. Treves, Professor-of Public In-

. ternational Law, University of Turin, to present his paper. Mr. Treves
presente Paper No. 3 on ""Survey of International and Regional Agree-

ments Relevant to the Protection of the Mediterranean Sea from Pol-

lution Resulting from Exploration and Exploitation of the Continental

Shelf, the Seabed and its Subsoil and a Study of the Participation

of the Mediterranean States in These'.

6) Comments wére made and questions asked by Mr. Vukas (Yugoslavia),
Mr. Nicolazo (France), Mr. Lymberides (Greece), Mr. Oren (Israel),
Mr. Yturriaga (Spain), Mr. Du Pontavice (France) and Mr. Fleischer

(Norway) .

7) In view of the limited time available before the lunch break,

Mr. J.L. Nicolazo Crach, Director of the Section of the Ministry

of Environment and the Quality of Life (France) was invited to
present his paper which was a short one. Mr. Nicolazo presented

an additional report on '"Contingency Plans in the case of Accidental
Pollution - French Measures'.
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The Meeting was adjourned at 13.00 hours

The meeting was resumed at 14.30 hours

8) The Chaimman invited Mr. McLoughlin, of the University of Man-
chester, to present his paper. Mr. McLoughlin presented paper
No. 4 on "Civil Liabilities and Guarantee Fund". -

9) Immediately after this presentation, Mr. J. Mayda, Professor
of the University of Puerto Rico, was asked to present his study.
Mr. Mayda presented his study on "Environmental Impact Assessment'.

10) Subsequently the Chairman gave the floor to Mr. A.R. Selli,
Professor of Geology at the University of Bologna, for a brief
description of '"Mineral Resources of the Mediterranean''.

11) By this description, the presentation of background papers and *
other background information was concluded.

12) The Chairman invited comments on the preceding papers. Com~

ments were made and questions asked by Mr. Pravdic (Yugoslavia),

Mr. Mendia (IJO), Mr. Ross, Mr. Tsompanopoulos (Greece), Mr. Hel-
Iman (Israel), Mr. Lymberides (Greece).

The meeting was adjourned at 17.00 hours




INTERNATIONAL JURIDICAL IJO/UNEP JOINT PRQJECT
No. FP/1400-77-02 (1352)

ORGANIZATION
ANNEX G

ISP/3
13 Dec 1978

NON<-GOVERNMENTAL
.

Original: English

Meeting of Experts on the Legal -
Aspects of Pollution Resulting , -z
from Exploration and Exploitation
of the Continental Shelf and the
Seabed and its Subsoil in hte
‘" Mediterranean -

b‘
¥ ook

ANNEX G

Informal Summary of Proceedings

13 December 1978



ISP/3
13 Dec 1978

-1~

The meeting opened at 09.45 hours

D. General Debate

1) The Chairman invited Mr. Yturriaga to co-chair the meeting.

2) Mr. Yturriaga took the Chair and described the work schedule
planned for the day. He suggested that the meeting would be open
for a general debate before the detailed discussion of Paper 5.
He called upon Mr. Timagenis (Rapporteur) to introduce the objec-
tive of this debate.

3) Mr. Timagenis explained that the purpose of Paper 5 was to
introduce the three major topics, namely: envirommental impact as-
sessment, preventive measures, civil 1liability, for discussion;
and to request the experts to advise, firstly, on the areas of
concentration and, secondly, to answer these questions:

(1) the technical feasibility of the recommendations in Paper 5;

(2) the level of specificity of these recommendations;

(3) whether these recommendations may be adjusted to the national
legal systems of their countries; and

(4) whether, in their personal opinion, the recommendations could
meet the needs and gain the acceptance of the Mediterranean Govern-
ments. |

4) The Co-Chairman invited general comments and asked for the views
of the participants on the question raised in the footnote appearing
on page 16 of Paper 5, in particular whether liability rules should
be included in the same or in a separate protocol.

5) Mr. Nicolazo (France} in answering the question of the Chairman
said that priority should be given to preventive measures. Liability
could be discussed at a later stage and perhaps it would be advisa-
ble to deal with it separately, either in ome protocol for all the
sources of pollution distinguishing among varicus types of pollution
or, preferably, in separate protocols for the 1liability for each
type of pollution.

6) Mr. Hellman (Israel) agreed that the work should concentrate on
preventive meausres which, by itself, is an ambitious project and
could be the pattern for other regional conventions or even a glo-
bal one. He pointed out that emphasis should be placed on acquisi-
tion, analysis and sharing of data. However, he thought it would
be useful to discuss liability and place the conclusions of the
meeting before the politicians for action.

7) Mr. Ural (Turkey) suggested a focus on preventive measures and
dealing with liability in a separate protocol.

8) Mr. Deeb (Lebanon) agreéd that efforts should be concentrated
on preventive measures.
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9) Mr. Buttigieg (Malta) agreed that priority should be given to
preventive measures. He emphasized the need for sharing data, fixing

minimm standards and finding the ''golden rule'" on the level of strict-
" ness of the suggested measures.

10} Mr. Lahlou '(Morocco) agreed that emphasis must be placed on pre-
ventive measures. Liability could be left aside for the moment.
Neither the Barcelona Convention nor the existing protocols were
adequately specific on the matter. He further called attention to
Recommendation 37 of the report of the meeting of Monaco adopted by
the Parties, and to Resolution 4 of the Barcelona Conference which
suggested discussion of liability by governmental experts which
might render the discussion at the present meeting redundant.

11) Mr. Pravdic (Yugoslavia) pointed out that during the work of

the meeting, attention should be paid to the changes which are brought
to the seabed by the exploration and exploitation, and then he made

" some comments on specific parts of Paper 5. He concluded that re-

quirements for remedies of damages caused to the enviromment did

not mean that prevention of damage should not be taken care of.

12) Mr. Belgacem (Tunisia) said that all seemed to be interested in
liability but there was a divergence of views as to the type of lia-
bility: fault liability or strict liability, etc. He agreed that
preventive measures should be emphasized but said that attention
must also be paid to compensation.

13) Mr. Yturriaga (Spain) noted that the meeting should take into
account the precedent of the Convention on Civil Liability for dam-
age caused by the exploration and exploitation of the North Sea.
The experts should alsc bear in mind the differences between the
Mediterranean and the North Sea. Account should also be taken of
the existing Convention of Barcelona and the existing protocols and
the protocol on land-based sources which is under preparation.

The starting point for the meeting should be Article 12 of the Bar-
celona Convention which implied that, first, preventive rules should
be adopted for all sources of pollutmn, and then liability rules.
However, liability should not be ignored. His preference was to
have a protocol on liability for all sources of pollution. As to
the territorial limits of the protocol, he suggested the widest
possible scope in order to cover the entire Mediterranean seabed.

14) Mr, Imperti (Monaco) said that all forms of pollution should be
tackled in due course and stressed the importance of the meeting
because of the participation of both legal and technical experts.

15) Mr. Selli (Italy) said that during the discussions in the
meeting, the 1imit of tolerance of polluticn should be discussed
and also regular pollution from exploitation of the seabed which
is not so impressive as the blow-out, but still. hamful to the
enviromment.
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16) Mr. Lymberides (Greece) suggested that the order of Paper 5 be
followed. He said a distinction should be drawn between technical

and legal matters and suggested the setting up of two groups of
experts: one for legal matters and one for technical matters, with
the purpose of examining in particular what is missing at the moment
from the existihg conventions and regulations concerning the Mediter-
ranean Sea. In his opinion, the work of the Meeting was to supple-
ment existing rules and not to take overlapping action.

17) Mr. El Shimnawi (Egypt) said that the term "offshore activities”
seemed a better illustration of the scope' of the work of the meeting.
He agreed that liability was a complicated matter of international
law but believed, nevertheless, that it would be useful to include
at least the general principles on liability in the same protocol.

18) Mr. Guttieres (Chairman) made a summary of the debate and explained
the mandate given to the IJO from UNEP for the Meeting.

19) Miss Kuwabara {UNEP) informed the meeting that views of the

- Mediterranean Coastal States would be sought at the first meeting

. of the Contracting Parties to the Barcelona Convention scheduled to
" be convened early 1979, to exaimine the possibilities of adopting
additional protdcols, Suggested topics for such protocols included
a) exploration and exploitation of the seabed non-living resources
and b) 1iability and compensation.

20) Mr. Yturriaga (Co~Chairman) summed up the debate as follows:
(a) Attention should be concentrated on preventive measures;

* (b) onlliability, three views had been expressed: .
(i) rules should be included in the same protocol; .
(ii) a separate protocol on liability should be adopted con-
cerning all sources of pollution;

. (iii) separate, independent protocols on liability should be
adopted for each source of pollution. The proposal on
establishing groups could be better examined at a later
stage. .

The meeting adjourned at 11.45 and reconvened at 12.30 hours

E. Consideration of Paper 5 _

21) The Co-Chairman opened the discussion on Paper 5.

22) Paragraphs 2.1.1 and 2.1.2 were discussed together and comment
were made by Prof. Mayda (USA), Mr. Oren (Israel), Prof. Fleischer
(Norway), Prof. Treves (Italy), Mr. Lymberides (Greece), Prof. Vukas
(Yugoslavia), Mr. El Shinnawi (Egypt), Mr. Nicolazo (France), Mr.
Yturriaga (Spain), Mr. Hellman (Israel) and Prof. Piquemal (France).
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23) Discussion started on para. 2.1.3 of Paper 5 and comments were
made by Mr. Yturriaga (Spain).

The meeting adjourned at 13.30 and reconvened at 15.00 hours

24) The Chairman invited Prof. Vukas (Yugoslana) to assist him as
Co-Chairman and, there being no objection by the participants, Mr.
Vukas acted as Co-Chalrman

25) Consideration of para. 2.1.3 of Paper 5 was continued and com-
ments were made by Mr. Lymberides (Greece), Mr. Nicolazo (France),
Prof. Vukas (Yugoslavia) and Mr. Konaris (Greece)

26) The discussion was continued on paragraphs 2.1.4 and 2.1. 5.
Comments were made by Prof. Mayda (USA), Mr. Hellman (Israel), Mr.
McLoughlin (U.K.), Prof. Pravdic (Yugoslana) Mr. Lymberides (Greece) >
Mr. Ross (USA), Prof. Mendia (Italy), Mr. E1 Shinnawi (Egypt) , Mr.
Nicolazo (France), Prof. Vukas (Yugoslav1a) and Mr. Van de Vijier

(Icc).

27) During the discussion on Para. 2.2.1 comments were made by Mr.
Konaris (Greece), Prof. Mayda (USA), Mr. Lymberides (Greece), Prof.
Treves (Italy), Mr. Hellman (Israel), Ms. Mariani (France), Prof. Vukas
(Yugoslavia), Prof. Mendia (Italy), Mr. Nicolazo (France), Mr. Tsom-
panopoulos (Greece}, Mr. McLoughlin (U.X.), Mr. Bouayad (Morocco)

and observers from the E & P Forum and ICC.

28) During the discussion on Para. 2.2.2 comments were made by

Prof. Mendia (Italy), Mr. Lymberides (Greece), Mr. Konaris (Greece),
Mr. McLoughlin (U.K.), Prof. Vukas (Yugoslavia), Mr. Hellman (Israel),
Mr. Nicolazo (France) and Mr. E1 Shinnawi (Egypt).

29) During the discussion on Para. 2.3 comments were mady by Mr.
Lymberides (Greece), Prof. Vukas (Yugoslavia}, Prof. Treves (Italy),
Mr. Ural (Turkey) and Prof. Mayda (USA).

30) During the discussion on Para. 2.4 comments were made by

Mr. Lymberides (Greece), Mr. Ural (Turkey), Mr. Nicolazo (France),
Ms. Mariani (France), Mr. Guttieres (IJO) and Prof. Mayda (USA).

The meeting was adjourned at 17.30 hours
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Add aftérj_)aragré,ph 10 the following text:

10a) Mr. Vukas (Yugoslavia) said that Paper 5 provided a useful
basis for discussion. However, not all problems connected
with pollution from the exploration or exploitation of the
seabed should be dealt with on a regional basis; some should
be decided on a global basis.
An example of this is the difference of the definition of
pollution in the Barcelona Convention and in the ICNT drafted
by the UN Conference on the Law of the Sea. Some of the
concepts to be dealt on a global level were the concept of
loss or damage and the basic principles on Civil Liability.
- Further, he pointed out that the territorial scope of the
b suggested recommendation, should be clarified that is whe-
: ther they, refer to the Continental Shelf, only or also to
.- the territorial sea or even the seabed of the high seas.
In this connection, he noted, even the Barcelona Convention
is not adequately clear.
Sumning up, he pointed out that (a) it should be borne in mind
that environmental action should be taken at three levels
(international, regional and national); (b) that the ter-
ritorial scope should be clarified (c} that efforts should
be concentrated to preventive measures, and he concluded by
reminding that these views are entirely personal.
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1} The meeting was opened at 09.45 hours

2) Prof. Vukas (Yugoslavia) was asked by the Chairman to continue
acting as Co-Chairman.

3) At the beginning of the meeting Prof. C.A. Fleischer (Norway)
presented a paper on "Civil Liability in the North Sea Area" and
Mr. M. Guttieres presented Paper No. 4 (Part B) on Guidelines for
a Uniform and Harmonized Régime for Civil Liability and Related
Problems of Coordination of Individual National Laws (1n Mediter-
ranean Coastal States).

4) The. Meeting established an open—ended Working Group for the
purpose of studying more closely the problems of civil liability
connected with damage caused by pollution arising from the explo-
ration and exploitation of the seabed, and presenting its report
to the Plenary Meeting on 15 December 1978.

The meeting was adjourned at 11.30 hours and resumed_at 12.00 hours

E. Consideration of Paper 5 (cont'd) ——-

5) During discussion of paragraphs 2.5.1, 2.5.2 and 2.7 comments
were made by Mr. Nicolazo (France), Mr. Lymberides (Greece), Prof.
Treves (Italy), Prof. Mayda (USA), Mr. Garner-Richards (Consultant
to 1J0)}, Prof. Vukas (Yugoslavia) and Mr. Bouayad (Morocco).

6) During discussion of paragraph 2.6 comments were made by Mr. Lym-
berides (Greece), Prof. Piquemal (France), Prof. Vukas (Yugoslavia),
Mr. Nicolazo (France), Prof. Lee (USA), Prof. Treves (Italy) and
Prof. Mendia (Italy).

The meeting was adjourned at 13.15 hours and resumed at 14.45 hOUI:S

7) Paragraphs 3.1.1, 3.1.2, 3.1.5, 3.2.1, 3.2.5 were discussed
together. In the discussion of these paragraphs comments were made
by Observers of E & P Forum, Mr. Lymberides (Greece), Mr. Nicolazo
(France), Mr. Tsompanopoulos (Greece), Mr. Deeb (Lebanon), Prof.
Mayda (USA) and Ms. Kuwabara (UNEP).

8) Paragraph 3.1.3 was discussed and comments were made on it by
Prof. Lee (USA), Mr. Tsompanopoulos (Greece), Ms. Kuwabara (UNEP)
and Observers from E & P Forum.

9) Paragraph 3.1.4 was discussed and comments were made by Mr. Tsom~-
panopoulos (Greece).

10) Paragraph 3.2.3 was discussed and comments were made theron by
Prof. Mayda (USA), Mr. Lymberides (Greece} and Observers from E &
P Forum.



ISP/4
14 Dec 1978

-2 -

11) Paragraph 3.2.4 was discussed and comments were made by Obser-
vers for E & P Forum and Mr. Ross (USA).

12) Paragraph 3.3.1 was discussed and comments were mady by Mr. Tsom-
panopoulos (Greece), Prof. Mendia (Italy) and Observers from E & P
Forum. '

13) Paragraph 3.4 was discussed and comments were made by Prof. Mayda
(USA), Mr. Nagelmachers (EEC), Prof. Vukas (Yugoslavia) and Mr. Tsom-
panopoulos (Greece).

14) Paragraph 3.5 was discussed and comments were made by Prof. Mendia
(ITtaly), Prof. Vukas (Yugoslavia)}, Mr. Nicolazo (France), Prof. Mayda
(USA), Prof. Pravdic (Yugoslavia), Mr. Deeb (Lebanon), Prof. Treves
(Italy) and Mr. Lymberides (Greece) and Mr. Tsompanopoulos (Greece).

The meeting was adjourned at 17.30 hours

-



INTERNATIONAL JURIDICAL

ORGANIZATION

NON+«GOVERNMENTAL
.

IJO/UNEP JOINT PROJECT
No. FP/1400-77-02 (1352)

ANNEX H

1SP/4
14 Dec 1978

Original: English

Meeting of Experts on the Legal
Aspects of Pollution Resulting
from Exploration and Exploitation
of the Continental Shelf and the
. Seabed and its Subsoil in the
- - Mediterranean.

»5.

il

ANNEX, H

Informal Summary of Proceedings

14 December 1978



- _
INTERNATIONAL JURIDICAL

ORGANIZATION

NON-QOVERANMENTAL

IJO/UNEP JOINT PROJECT
No. FP/1400-77-02 (1352)

ANNEX T
BACKGROUND PAPER NO. §

Original: English

Meeting of Experts on the Legal
Aspects of Pollution Resulting
from Exploration and Exploitation
of the Continental Shelf and the
'~ Seabed and its Subsoil in the

" Mediterranean.

:,’ cme, 11-15 December 1978

STUDY OF REQUISITE LEGAL MEASURES AND CONTROLS

FOR THEAPREVENTION AND CONTROL OF POLLUTICN

RESULTING FROM EXPLORATION AND EXPLOITATION OF THE

CONTINENTAL SHELF AND THE SEABED AND ITS SUBSOIL

IN THE MEDITERRANEAN




14

IMTERNATIOWNAL JURIDICAL IJO/UNEP JOINT PROJECT
ORGANIZATION No. FP/1400~77=-02 (1352}

BACKGROUND PAPER NO. 5

NHON"GOVERNMENTAL

Original: English

Meeting of Experts on the Legal

Aspects of Pollution Resulting

from Exploration and Exploitation

of the Continental Shelf and the

-~ Seabed and its Subscil in the
Mediterranean.

'~ Rome, December 1ll-15, 1978

STUDY OF REQUISITE LEGAL MEASURES AND CONTROLS

FOR THE PREVENTION AND CONTROL OF POLLUTION

RESULTING FROM EXPLORATION AND EXPLOITATION COF THE

CONTINENTAL SHELF AND THE SEABED AND ITS SUBSOQIL

IN THE MEDITERRANEAN

Recommendations prepared by

the working group of the IJO Advisory Committee

The recommendations herein represent the conclusions arrived at

at the last IJO Advisory Committee meeting in June, 1978 and

not the final recommendations to be submitted to UNEP.

Théy are presented to the experts'meeting as a useful point

of departure for its discussions on requisite legal measures

and controls and it is hoped that it will assist the meeting
._ in formulating final recommendations to be submitted to UNEP.



INTRODUCTION

The Convention for the Protection of the Mediterranean Sea
Against Pollution, 1976, provides in Art. 7, which relates

to "pollution resulting from exploration and exploitation of
the continental shelf and the seabed and its subsoil® that

"The Con£racting Parties shall take all appropriate
measures to prevent, abate and combat pollution of
the Mediterranean Sea Area resulting from explora-
tion and exploitation of the continental shelf and
the seabed and its subsoil". .

Thus, the geographical scope of the present study will be
limited toc the Mediterranean Sea Area as defined in Art. h
para. 1 of the Barcelona Convention. The general cbligation
mentioned above raises questions involving the definitions
of the key words contained therein. Since any definitions
adopted would determine the scope and content of the dis-
cussions and study, it is proposed to examine carefully the
definitions and meanings of the following key words:

Art. 2 para. (a) of the Barcelona Convention gives the fol-
lowing definition.

"Pollution means the introduction by man, directly
or indirectly, of substances or energy into the
marine environment resulting in such deleterious
effects as harm to living resources, hazards to
human health, hindrance to marine activities in-
cluding fishing, impairment of quality for use of
sea water and reduction of amenities”.

One may wonder whether this definition is wide enough to
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include all kinds of deterioration of the marine environ-
ment. In particular, this definition does not include
certain activities which are recognised as sources of pol-
lution. It may be recalled that the term exploration and ex~
ploitation of the seabed and its subsoil is used to cover
both offshore mining and offshore drilling. Offshore mining
may consist of excavating or scraping the seabed, and may
‘have deleterious effects which would harm living resources,
but which is not included in the above definition of pol-
lution. As a consequence, it would be preferable for these

~ recommendations to consider not only "pollution" stricto
sensu, but any damage to the marine environment which causes
ecological imbalance in that environment. And indeed, the
Third Conference on the Law of the Sea has already modified
the above definition to cover marine life and other marine
activities. It is however advisable to await its establish-
ment ¢f a new definition in international law before pro-
posing a corresponding amendment to the Barcelona Conven-
tion. The objective of this introduction is to point out the
need for future improvement of this'definitiqn.
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This expression encompasses all the various methods used in
the exploration and exploitation process, whether they are
offshore mining, drilling or any other means of exploration
and exploitation. These recommendations are intended to
cover all these§activities but it is pointed out that in
certain instances, by virtue of the very nature of the
method used, a need to modify these recommendations or to
develop new ones might arise. If these recommendations
concentrate in certain areas on offshore drilling for
hydrocarbons, this is because at the present stage that is
the most impertant and widespread exploration and exploita-
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tion activity in the Mediterranean.

A further clarification of this expression is necessary
because there are three classes of activities involved:

. exploration for, and exploitation of, the resources
of the seabed;

. ancillary activities, e.g. submarine pipelines and
transportation of the extracted product f£rom the
installation to shore, which can hardly be separa-
ted from offshore mining and drilling;

. Other uses of the seabed, such as the’ laying down of
underwater cables, which in themselves could not be termed
"exploration and exploitation" in the conventional
meaning of that expression.

The activities in the third category could nevertheless have
harmful effects on the marine environment and it is felt
that a substantial gap will be created if such activities
are not considered in these recommendations. As a result,
and in oxrder to give the subject the detailed treatment that
' it deserves, the experts are requested to discuss and cla-
rify the meaning of the expression and the activities covered
by it. For the moment, however, these recommendations will
refer to "exploration and explecitation and other related
activities". It may also be advisable to prepare a list of
activities covered by that expression to be attached as an
ahnex to whatever protocol is formulated pursuant to
Article 7.
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The Advisory Committee considers it to be beyond the scope
or the mandate of this meeting to define the precise juris-
dictional limits of the continental shelf. This is in view
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of the continuing work of the Third Conference-on the Law of
the Sea and also because in a region like the Mediterranean,
delimitation of this and other marine zones depends on bi-~
or multi~lateral agreements between States in the region.
For the purpose of this meeting however, the following
policy will be adopted:

-~ The recommendations herein apply-to the preven-
tion and control of pollution resulting from
exploration and exploitation or related activi-
ties which are carried out within the limits of
the Mediterranean Coastal States' national juris-
dictiong. '

- It is emphasised, however, that this may be a much
more extensive interpretation than may be envisa-
ged under Article 7 of the Barcelona Convention, and
that the final responsibility and decision as to
what activity or what zone to include lie with the
coastal States.
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It is recognised that the advice of the technical‘experts on
the various types of installations and facilities used in
the offshore industry is required in order to formulate a
precise definition. For this reason, no definition is
proposed at this stage but it is suggested that the defini-
tion of installation in Article 1 of the Convention on
"Civil Liability for 0il Pollution Damage resulting from
Exploration for, and Exploitation of, seabed Mineral Resources,
London 1976 (the 1976 London Convention) could be used as a
model. Transportation systems for the extracted product,
such as submarine pipelines, should be included in whatever
definition is adopted.
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Eéch Mediterranean Coastal State should designate an oper-
ator of an installation for the purposes of these recom-
mendations or, in the absence of such designation, the
person who is in overall ccntrol of the activities carried
out on the installation should be deemed to be the operator.
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It is submitted that in the Mediterranean sea area, with
systems of law which vary considerably, a precise definition
is needed to ensure reasonable consistency. Proposals on
such a definition could be submitted for consideration only
after a careful study of the relevant legislation and prac-
tice in the different jurisdisctions, therefore no defini-
tion is recommended at this stage.

PROPOSED RECCMMENDATIONS

GENERAL OBLIGATION

It is emphasised that in the marine environment most cases
of contamination of the sea in a particular area have an
impact on the body of water as a whole and become cases of
transfrontier pollution. In a semi~enclosed sea such as the
Mediterranean, this is even more so. Therefore in the Medi-
terranean, a need arises not only for regional regulatory
action but for harmonisation of national legislative and
regulatory processes which will ensure that uniform pre-
ventive and remedial environmental standards are met. These
recommendations attempt to satisfy this need by proposing,
in addition to a common regicnal policy, common national
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standards for preventive, remedial and compensatory measures
such as:=-

- environmental impact assessmeﬁt :

- - - = design and construction standards for installaticons

- monitoring environmental effects of offshore
activities

~ contingency planning

~ civil liability and insurance for damage

~ recognition and enforcement of judgments

~ financial guarantees for damage

2. ENVIRONMENTAL IMPACT ASSESSMENT

2.1.1 The Mediterranean Coastal States should consider
the environmental impact when authorising explo-
ration and exploitation of the continental shelf
and the seabed and its subsoil under their juris-
diction and, in accordance with Article 4 (1)
and (3) of the Barcelona Convention, they should
cooperate with each other in formulating a com-
mon policy for the protection of the Mediterranean
Sea Area from pollution of the marine environment
resulting from this type of activity.

2.1.2 In formulating this policy, States should take
into account the objectives behind UNEP's pro-
posed Protocol on Specially Protected Marine and
Coastal Areas in order to ensure that such areas
are protected when considering the initiation or
authorisation of any exploration and exploitation
project, '
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2.1.4

2.1.5

2,2.1
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The function of implementing the requirements of

the said policy should be performed by the existing
Secretariat of the Barcelona Convention which could
also serve as a medium for notifying and consulting
with other Mediterranean States on the potential and

actual transfrontier impact of proposed and on-
going exploration and exploitation.

Mediterranean Coastal States should require that an
environmental impact assessment be prepared by the
operator of a proposéd exploration and exploitation
project to be carried out in an area under the jiris—
diction.cf any such State. Such assessment shouldl

be submitted to the State concerned with a reguest
focr a permit to establish the project. The State
should notify the Secretariat of such application.

The appropriate State should evaluate the said
asgessment, and if it is determined that pollution
is likely to occur the permit should not be granted.

Applications for a pérmit should be accompanied by,
an impact statement covering at least the following
details:

(a) the geographical boundaries of the area within
which the activities are tc be conducted;

(b) an analysis of the initial state of the site,
describing in particular, the individual biolo-
gical features of the surrounding marine envi-
ronment;

{c)} the nature and the aim of the proposed activi-
ties;
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(d) the method and the means to be used;

(e) an evaluation of the effects of the instal-
lation and its operation on the environment;

(f) a description of any effects of the instal-
lation and its operation on any endangered
species listed in the appendices to the Con-~
vention on International Trade in Endangered
species of Wild Fauna and Flora, 1973; any _ . _
specles which shall be declared endangered by a
Mediterranean Coastal State or which shall be
included in any list to be prepared by the -
Mediterranean Coastal States when formulating
the aforesaid common policy, and the measures
proposed to protect such species;

(g) a description of the measures proposed to
prevent, reduce or eliminate any damage or
risks of damage that may be caused to the environ-
ment and in particular, to fauna, flora and
ecological balance;

(h) possible alternative measures to the proposed
ones to prevent, reduce or eliminate any damage
or risks of damage that may be caused to the

‘environment and in particular, to fauna, flora
and ecological balance;

(1) the measures for rehabilitating or reinstituting
the condition of the marine environment at the
end of the operation and the removal of the in-
stallation.

2.2.2 As a prerequisite for obtaining a permit, assurance
should be given by the operator that the installation
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2.4

2.5,1

2.5.2
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will be staffed with licensed personnel.

(a) such licences should be issued by appropriate
state authorities upon a showing cof personnel
training and competence according to common
standards of operator training to be established
by the Mediterranean Coastal States;

{b) such licences should be renewed at three year
intexvals upon applications accompanied by préof
of successful participation in approved operator
training and refresher ccurses.

States or the Secretariat may request further
details in addition to those specified in paragraph
2.2 above and applicants should be obliged to comply
with such request.

Bach State should designate an appropriate agency
for issuing permits.

Before the permit granting agency makes its decision
to issue a permit, provision should be made to
publish such application in at least 2 newspapers
having a circulation in the capital of the State and
in the towns nearest to the proposed site of the
installation. The application should also be trans-
mitted to the Secretariat and the responsible
agencies of other countries likely to be affected
by the operations. '

A public hearing allowing concerned persons to te-
stify should be held before a permit is issued.
Authorities and nationals of Mediterranean States
likely to be affected by the proposed exploration
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and exploitation project should also have the op-
portunity to participate in the hearing on the same
basis as nationals of the State to which the applica-
tion for a permit has been addressed.

2.6 Installations established prior to the adoption
of these recommendations should also obtain‘a
permit and should be obliged to comply with, and/or
adjust to, the specified environment standards.

2.7 Any decision of the permit granting agency may be
contested in a forum of competent jurisdiction.

2.8 States should submit to the Secretariat detailed
information oﬂ permits issued by them and the speci-
fied measures to ensure protection of the marine en-
vironment during and after operations concerning the
exploration for and exploitation of the Continental
shelf and the seabed and its subsoil.

3. DESIGN, CONSTRUCTION SITING AND REGISTRATION OF INSTALLATICONS

In relation to the design, construction and siting of instal-
lations used for exploration and exploitation, it is recom~-
mended that:

3.1.1 Installations should be.so designed, constructed and
equipped in accordance with the best available tech=-
nology so as to avoid any intentional or unintentional
operational discharge.

3.1.2 All installations should be equipped so as to avoid
any discharge or leakage or spillage into the sea
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during pumping, piping or discharging of the extracted
product at any time.

3.1.3 Any ship to or from which pumping, piping or dis-
charge is carried out on or near an installation
should be equipped so as to avoid any discharge into
the sea during such operations.

3.1.4 All installations should have adequate equipment and
storage room to safely retain the extracted product
according to common standards of safety applicable
in the Mediterranean Sea Area. '

3.1.5 All installations should be equipped with devices
for monitoring any operation and ascertaining if a
discharge is made into the sea.

3.2.1 All installations should be so designed, cons-
tructed, staffed, equipped, and operated so as to
minimise risks of unintentional harm to the marine
environment.

3.2.2 Coastal States should designate around all instal-
lations, safety zones of a size so as to avoid
interference by, or collisions with, ships. The
Coastal States must clearly indicate the installa-
tions and zones on charts, to which due publicity
must be given.

3.2.3 Coastal States should require that the location of
installations are easily ascertainable by adopting
uniform auditory and visual warning signals.
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3.4

3.5
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Coastal States should specify uniform maximum limits
of size for all storage facilities thus reducing the
extent of pollution of the marine environment in
cases of accidental discharges.

In accordance with the best available technology,
installations, and pipelines in particular, ‘should
be designed, constructed and equipped with protec-
tive devices such as safety wvalves, in order to
minimize damage from ruptures. '

Seabed pipelines should be located and buried under
the seabed in accordance with common minimum depth
requirements to be adopted by Mediterranean Coastal
States in order to minimize risks of accidents from
contacts with ships or other objects.

Coastal States should require all installations to
be registered and should create and maintain public
records of such registration.

Upon the termination of the operation of an in-
stallaticon, the installation should be removed and
all necessary measures taken to rehabilitate the
marine environment.

MONITORING, INJUNCTIONS AND SANCTIONS -

4.1.1

All permit holders should be obliged to undertake at
periodic¢ intervals, at least once every two years,
an assessment of the effects of the installation

and its operation on the surrounding area, taking
particular account of the special protection that
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must be given to vital habitats and especially,
important ecosystems. This report should be addres-
sed to the national permit granting agency and the
Secretariat, and made accessible to any interested
persons.

4.1.2 Por the purpose of enforcing this monitoring obli-
gation States should conduct periodic surveys on the
installations for the purpose of verifying that the
conditions of the permit are being complied with‘

4.2 Each Coastal State should designate an appropriatﬁ
agency and qualified enforcement officers as well as
2ll necessary technical and scientific personnel.

, 4.3.1 Injunctive relief, promulgated by the appropriate

: authorities, should be available to the concerned
national authorities against violating operators, in
order to enforce the provisions of the permit and/or
to take corrective action to prevent damage to the
environment.

4.3.2 Failure to comply with such injunctive orders within
a time limit to be specified by the appropriate
authority, or repeated violations of the conditions
of the permit should result in a revocation of the
permit.

5. CONTINGENCY PLANNING

The foregoing relate to measures aimed at regulating the
operations on an installation in such a way as to prevent
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any accident which results, or is likely to result, in an
uncontrolled discharge of harmful substances into the marine
environment. If for any reason these precautions £ail and
there is an accident, there should Ee a contingency plan
which can be brought into effect immediately for cooperative
action to minimize its effects. )

The_substance c¢f the relevant provisions in the "Protocol

Concerning Cooperation in Combating Pollution of the Medi-
terrénean Sea by 0il and Other Harmful Substances in Cases
of Eﬁergency" is considered to be adequate for this purpose.
Where the aforesaid protocol is not binding on alil Medit%rn
ranean States at the time that these recommendations shal

be adopted, the relevant provisions therein should be incor-

porated as paragraph 5 of these recommendations.,

' EXCHANGE OF INFORMATION S

In addition to the foregoing, it is desirable for-Mediter-
ranean Coastal States to exchange information among them-
selves with a view, not only to disseminate information on
potentially harmful technology, but principally, to exchange
information on new methods whose potential polluting effects
are minimized and which, as a result, should be adopted as
far as is practicable and economically feasible, by the
States. For this purpose it is recommended that:

6.1 A common depository should be established within
the Secretariat and should compile information
on new legal, scientific or technological develop-
ments which might have any effect whatsoever on

environmental protection policy.
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6.2, Information acquired by the depository should be
catalogued and made available to Coastal States by
the best available archival methods, including
electronic data storage and retrieval systems.

CIVIL LIABILITY AND COMPENSATION FOR DAMAGE (+)

It is realized that with regard to righfs and obligations
between States in cases of transfrontier envircnmental
pollution the question of State responsibility might arise.
This topic is considered to be beyond the scope and mandate
of the present study and in any case, falls within the com~
petence of other international bodies such as the Interna-
tional Law Commission and UNEP. The objective of the fol-~
lowing recommendations is to develop a uniform and compre-

hensive system of compensation for damage suffered by victims,

irrespective of nationality. As a result, no distinction is
made between marine pollution damage having transfrontier
effects and those which do not ~- nationals of foreign coun-
tries who suffer damage are to be granted equal access, and
egquality of treatment with regard to the recommendations
stated herein. '

(+) The experts' meeting is reminded that one of the
problems it has to consider in relation to this
topic is the feasibility of having a separate pro-
tocol on civil liability and compensation for damage
from all sources of marine pollution in the Mediter-
ranean or of incorporating provisions on civil lia-
bility and compensation for damage arising from each
source of pollution in respective legal instruments.
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These recommendations have a 2-fold purpose: they represent
" a common regional policy for the Mediterranean as well as
recommendations for provisions to be included in national
legislation. With regard to the latter, the -Mediterranean
States are urged to harmonise their internal -legislation

. to reflect the principles embodied in these recommenda-
tions.

7.1 Coastal States should, by their internal legal
processés, providé that compensation be paid to
parties injuréd by actions arising from exploration

_for, and exploitation of, the resources of the
continental shelf and the seabed and its subsoil
which cause environmental pollution or other damage.

7.2.1 Subjéct to éxcéptions hereinafter stated, civil
liability hereby imposéd should arise in any case
where an operator engages in activities from which
environmental pollution or other damage results
whether or not such activity is intentional or unin-
tentional (strict liability).

7.2.2 Such liability should attach and continue to attach
to any act or omission at the instigation of, during,
and after the operation of an installation. Abandon=-
ment of such installations should not insulate the
operator of an installation form such liability.

7.3 Civil liability should be imposed as follows:

"(a) Except as provided in (c¢) and (d), and subject to
the provision in (e) below, the operator of the
installation at the time of the incident should



7.4

© =18~ -

be liable for any pollution damage resulting
from the incident.

(b) Where an installation has more than one operator,
they should be jointly and severally liable.

(c) No liability for pollution damage should attach
to an operator if he prowves that the damage
resulted from an act of war, hostilities, civil
war, insurrection, or a natural phenomenon of
exceptional, inevitable and irresistible character.

(d) If both the operator and the wronged parties ‘
were responsible for the damage, the forum
having jurisdiction should determine appropri&te
proportional liability, and the operator should
pay compensation based only on his portion of
the liability.

(e) If the operator proves that the pollution resulted
wholly or partly from an act or omission of a
third perscn done with intent to cause damage,
or from the negligence of a third person, the
operator should be liable for the damage, but
should have a right to be indemnified by that ‘
third person, or have a right of contribution
from him, to the extent to which that person
contributed to the cause of the damage, as the
case may be.

It is recognised that decisions on limitation of
liability involve important policy considerations.

For this reason no recommendations are proposed but
the following proposal is submitted for consideration:
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If it is decided to adopt a system of limited liabi-
lity, then the wronged party or claimant should be
able to obtain damages in excess of the limited
amount in cases where it is.established by a judg-
ment of the competent forum that the damage occurred
as a result of an act or omission by the operator or
his servants or agents with actual knowledge that
environmental damage would result.

7.5 An obligation should be imposed on the operator]
reguiring him to have and maintain insurance or
other financial security to cover his liability. Ft
is recommended that for this purpose a provision
which is similar to that in Article 8 of the 1976
London Convention should be adopted, in addition to
the requirement that the State guarantee any part of
the operator's liability which remains uncovered by
such insurance or security.

7.6.1 Jurisdiction and recognition and enforcement of
judgments

For the purpose of ascertaining the proper forum to
determine claims for compensation for damage and for
reciprocal enforcement of judgments, it is recommended
that actions for compensation may be brought only in
the courts of any Mediterranean State where pollution

damage was suffered as a result of the incident, or ~
in the courts of the Mediterranean Coastal State
which exercises sovereign rights for the purpose of
exploring and exploiting the resources of the seabed
and its subsoil in the area in, or above which, the
installation is situated.
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For the purpose of determining where the damage was
suffered, damage done in an area in which, in ac-
cordance with international law, a State has sove-
reign rights over natural resources should be deemed
to have been suffered in that State.

Each State should ensure that its courts possess
the necessary jurisdiction to entertain such actions
for compensation.

Any judgment given by a court with jurisdiction

in accordance with paragraph 7.6 which is enforcéable
in the State of origin where it is no longer subject
t0 ordinary forms of review, should be recognized gn
any Mediterranean Coastal State, except:

(2) where the judgment was obtained by fraud; or

(b} where the defendant was not given notice in
accordance with principles to be accepted by the
Mediterranean States and a fair opportunity to
present his case.

A judgment recognized under paragraph 7.7.1 above
should be enforceable in each Mediterranean Coastal
State as soon as the formalities required in that
State have been complied with. The formalities
should not permit the merits of the case to be re-
opened, nor a reconsideration of the applicable
law.

GUARANTEE FUNDS (+)

8.1

An International Guarantee Fund should be esta-
blished. This Fund should finance activities related

(+) In relation to this topic, experts are reminded that
in formulating any final proposals to be presented
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to the prevention of marine pollution in the Medi-
terranean at both the national and international
levels, and should be used for the following specific
purposes: ’

Environmental Protection. A portion of the Fund
should be retained for environmental protection. It
should be used for the preservation and improvement
of the environment including, inter alia, financing
scientific research, protection of the environ-
ment, training of personnel, establishing effective
monitoring and enforcement methods, financing
clean-up operations, rehabilitating the damaged

environment and compensating victims who cannot bd
otherwise compensated.

International Compensation. The portion of the
funds allocated for this purpose should be used
for compensation of victims at the international
level under the following circumstances:

to UNEP, account should be taken of:

Resolution 4 of the Barcelona Conference of Plenipo-
tentiaries which calls upon UNEP, as the Organization
responsible for the Secretariat functions of the Con-
vention, to:

"a) propose that a study should be made of

the possibility of establishing an Interstate
Guarantee Fund for the Mediterranean Sea Area

and that the study should be entrusted to a-
committee of experts from the Contracting Parties
to the Convention;

b) request the said committee of experts to
report to the Contracting Parties concerning

the implications of the establishment of the

fund, in order that, at a later stage, appro-
priate legal instruments may be prepared.”

@
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(i) Where, by reason of a statutory exemption clause,
the operator was deemed not to be liable for the
pollution damage.

(11) Where the liability of an operator fell short’
of the damage done, as a result of any statu-~
tory limitation to his liability imposed in
accordance with these recommendations.

{iii) Whexre the operator for any reason was unable
to meet in full his legal liabilities for the
polliution damage, preventive and remedial
measures, and any further damage resulting
therefrom.

Restoration of the condition of sea waters and the
seabed. Where damage cannot be directly attributed

to a specific installation, the portion of the Fund
retained for this purpose should be used at the
discretion of the Administrators of the Fund, for
the purpose of restoring, insofar as is reasconably
possible, the part of the environment which has
been detrimentally affected.

International research and monitoring.‘ Bearing in
mind the special circumstances of the Mediterranean,
it is recommended that a portion of the Fund should
be used to finance continuing research and moni-
toring directed toward establishing an early warning
system to deal with long-term environmental damage..

No recommendations are proposed at this stage for
the management and administration of this Fund since
these are policy questions. With regard to the
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source of these funds, it is realised that this is
also a policy consideration, but it is recommended
that licensing fees and a portion of the profits

from exploration and exploitation should be retained
for certain uses of the Fund at least, in particular,
for use at the national level referred to in paragraph
8.2 above. - ~
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1. The Meeting of Experts on the Legal Aspects of Pollution
Resulting from Exploration and Exploitation of the Continental
Shelf and the Seabed and its Subsoil in the Mediterranean, was
convened as a contribution to the efforts of both the UNEP Working
Group of Experts on Environmental Law and the Mediterranean’Action
Plan. The objective of the meeting is ''to define the problems
which may arise in this context and to propose legal actions -
both national and regional ~ to prevent and remedy these problems'.
At the Intergovernmental Review meeting of the Mediterranean Coa~
stal States of the Mediterranean Coastal States on the Mediterra-
nean Action Plan, the Executive Director stated in his report
{UNEP/IG 11/3 Annex III, Para. 34) that

"If the meeting produces concrete results and recommenda-
tions, the Mediterranean coastal States may wish to request
UNEP to begin, on basis of the information resulting from
the 1JO expert meeting, preparing guidelines for a Protocol
concerning exploration and exploitation of the continental
shelf and the seabed and its subsoil in connexion with Ar-
ticle 7 of the Barcelona Convention. These guidelines
could then be considered at an intergovernmental consulta-
tion of legal and technical experts'.

2. This non-govermmental meeting, called in accordance with
LJO/UNEP JOINT PROGRAM No. FP/1400-77-02 (1352}, met in Rome
from 11 to 15 December 1978. The 1list of participants and obser-
vers is attached as Annex A to this report.

At the opening of the meeting, Mr. Clelio Darida, Italian Under-
Secretary of the Interior, gave a welcoming address on behalf of
the Italian Government. Mr. Guttieres on behalf of the IJO pre-
sented a report regarding the preparatory work done by the Advi-
sory Committee and the IJO Secretariat for the meeting. This
report is attached as Annex B. -

3. Mr. M. Guttieres (President of IJO - Italy) was elected
Chairman of the Meeting and Mr. Gr. Timagenis (Member of the Ad-
visory Committee - Greece) was elected Rapporteur. The Chairman
was assisted during the meeting successively by Mr. J.A. Yturriaga
(Spain) and Prof. B. Vukas (Yugoslavia) as Co-Chairmen.

4, The Meeting adopted its agenda and conducted its business
as appears in the Informal Summary of Proceedings (IJO doc. ISP/1-4,
and 3/Add 1 which are amnexed to this Report (Annexes E-H).

5. On 14 December 1978 an open-ended Working Group was esta-
blished under the Chairmanship of Mr. M. Guttieres to study more
closely the questions of civil liability from the exploration and
exploitation of the seabed in the Mediterranean Sea.

6. The report of the Working Group-on Civil Liability was pre-
sented to the meeting which took note of it, recognised that it was
the first step in the process of establishing the principles of
civil 1iability in this context and agreed to include it in the
final report of the meeting (Ammex D).



7. The results of the work of the Meeting on Preventive Mea-
sures for the Protection of the Marine Environment in the Medi-
terranean from Pollution Resulting from Exploration and Exploi-
tation of the Seabed are included in Amnex C of this Report.

8. Background Paper No. 5, entitled "Study of requisite legal
measures and controls for the prevention and control of pollution
resulting from exploration and exploitation of the continental
shelf and the seabed and its subsoil in the Mediterranean", which
contains the recommendations prepared for discussion at the meeting
by the 1JO Advisory Committee, is attached to this report as Annex H.

9. The meeting adopted a resolution to thank UNEP, the IJO and the
President of IJO in particular, and all the staff and colleagues
of the 1JO for all their hard work for the organisation and the
preparation of this meeting, the FAQ for their hospitality and the
Italian Government for the support they gave to the work of this
meeting and to its successful conclusion.

10. The meeting concluded at 18.40 hrs on December 15.
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INTRODUCTION

It is my greatest pleasure to welcome you, on behalf of UNEP

and the IJO, to Rome and to this experts' meeting.

As we all know, the a}arming state of pollution in the Medi-
terranean has led to the concerted effort on the part of all
states in the Mediterranean Coastal region to assist in pro-
grams to clean up the sea and to prevent further pollution
and its damaging effects. The primary instruments in this re-.
gard are UNEP's Mediterranean Action Plan and the component

.Barcelona Convention.

The Action Plan adopted by 16 Coastal states at a February
1975 inter-governmental meeting has provided the basis for
development of a comprehensive environmental program for the

protection and development of the Mediterranean Basin.

The legal framework for the program was established at an
inter~governmental conference convened by UNEP in BRarcelona

in February of 1976. At that time ‘the Mediterranean Coastal
States approved the texts of the Convention for the Protection
of the Mediterranean Sea Against Follution (what I have refer-
ed to as the Barcelona Convention) and two protocols there-
under - one related to dumping from ships and aircraft and the
other concerning cooperation to combat pollution in cases of
emergency. The two protocols, which enterred into force along with
the Convention on 12 February 1978, obviocusly do not provide

for all the specific concerns expressed in the Barcelona Conven-
tion. Pecllution risks in the Mediterranean‘originate from many
sources and it is the source mentioned in Article 7 of the con-

vention - offshore exploration and exploitation activities - that



concerns us. Specifically, Article 7 states:
"The contracting parties shall take all appropriate
measures to prevent, abate and combat pollution of N
the Mediterranean Sea area resulting from explora-
tion and exploitation of the continental shelf and

the seabed and its subscil".

Admittedly, this source does not create as grave a pollution
risk at present, in comparison with others, but it is neces-
sary to consider the rising potential risk due to increasing.
offshore activities particularly drillings for hydrocarbons
and the recent discoveries of crude ©il in the Mediterranean.
Particular attention must be given in any case to the risk

of accidents.

BRIEF BACKGROUND

One major factor which was given special attention at the for-
mative stage of the project, and which has been a constant guide-
line throughout, is that of avoiding duplication of work already
being done by other bodies, namely the Third Conference on the
Law of the Sea, and particularly, UNEP's Working Group of Ex-
perts on Environmental Law. With regard to the former, it was
decided that there was very little prudence in awaiting its out-
come, which was very uncertain, and especially since Article 3 (2)
of the Barcelona Convention states that nothing in that Conveﬁ—
tion shall prejudice the codification or development of the Law
of the Sea by the Third Conference. With regard to the latter, it
was recognized that since this project was limited to the Medi-

terranean, and had a specific problem with well-defined limits



of application, it could not be, nor amount te, a duplication
of the Working Group's mandate, which was to develop new legal

principles at the global level. .

The mandate and terms of reference of this project are there-
for narrower than those of the two international bodies and
the objective of this meeting, stated in very general ternms,
is to provide the necessary background information on the le-
gal aspects of national and regional action to protect the ma-
rine environment from pollution resulting from this offshore

activity, by examining the problems involved in the establish-

ment of legal regimes for environmental protection in this re-

gion. I would like to note that in this context particular at-
tention will be given to issues - on both naticonal and interna-
tional levels - of civil liability and compensation for damage
deriving from this pollution source. In this regard we must

also consider the possibility of establishing an interstate gua-
rantee fund and consider questions of jurisdiction and recogni-

tion of foreign judgements.

Our task at this meeting is therefore to identify and analyse
all the problems involved and should be regarded as a prelimi-
nary foray inte the issues and complexities raised by this topic.
We are gathered here in our capacities as legal and technical
experts, with our varied backgrounds and expertise, in order to
achieve the necessary interdisciplinary cooperation that is re-
quired (and in this particular field, actually essential) for an
intelligent and worthwhile contribution to environmental protec-
tion. This approach should facilitate free.discussion and lead
to an open, productive meeting where legal experts from Mediter-

ranean countries will be able to take account of the technical



realities of offshore activities when considering the legal

aspects of pollution from this source.

The results of this exercise are to be presented to the Ex-
ecutive-Director of UNEP and, as was reported at the last
Intergovernmental Review meeting of the Mediterranean Coastal
States on the Mediterranean Action Plan, may form the basis
for the preparation of guidelines for a protocol concerning
exploration and exploitation of the continental shelf and

the seabed and its subsoil.

it is therefore incumbent upon us to study the information
available in the backround papers and to supplement this with
information from our individual experiences and expertise,

in order to be able to arrive at sound conclusions and to make

well-informed decisions.

PREPARATORY WORK

The objectives of this project demand very thorough prepara-
tory work and Twill take a few minutes to inform yvou about what

preparation has taken place to date.

With the collaboration of UNEP, the project has been coordina-
ted by the IJO, its staff of'experts and the IJO Advisory Com-
mittee. Perhaps the most important preparatory work that had
to be done by the Advisory Committee following its identifica-
tion: of problems and issues presented by the project was the
formulation of outlines for the background papers. I say this
because the contents of these documents wiil'determine to an
-extent, the course which this meeting will take, the issues
which it will highlight and eventually, the decision it will

arrive at.

1



We drafted these outlines with one principle in mind - the
need to treat the specific topic under consideration with

the precision required to ensure that the most salient points
in relation to the subject matter of themeeting as a whole
became immediately obvious. We also had to decide the type

of study that should be conducted for each paper -~ factual,

analytical, discussion-provoking, etc.

For example, it was decided that for our specific purpose,
scientific and technical background information should cover
all the essential technical realities of offshore resource
exploration and exploitation and, at the same time, be present~
ed in a manner comprehensible by all; that is, information
providing a factual basis from which legal experts could make

reasoned judgements and recommend appropgiate action.

As a result, and to give you an example of how this worked in
practice, it was decided that the first background paper (the

technical paper) should provide information such as:

~ Characteristics of the Mediterranean and the types

of resources available in the Mediterranean;
- the methods for extracting these;
~ how accidents may occur; :

- how the technical experts rate the pollution risk
" from such accidents in the light of existing expe-~

rience:;

- technical methods for reducing pollution, safety

measures in accident situations, and prospects for
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P the future development of environmentally sound

r technology. > '
LN .
hfter this initial study of the main outline, the next step

in
i

%ahd the stage at which we erncountered numerous obstacles)
it

ﬁas the stock-taking exexcise. As you well know, offshore
i :

4ctivities in the Mediterranean are not as prolific as they

say, in the North Sea and there is a dearth of informa-
due to the relatively recent nature of this activity in
region and the sensitive nature of the information re-

yarding oil finds, production capacities, etc. This lack of

=)
il

ﬁhiormation was a recurrent obstacle throughout the prepa-
i

ﬁFtory stage of the project. I will give you some examples

(Wt .

ﬁﬁ how we conducted this fact~-finding exercise in our attempt
]

o find a solution to this problem.

l’l

i .

ﬁge examples I have chosen represent an attempt to collect
il . . s . . R .
i%chnologlcal and scientific information, legal information
i

»f a general nature and thirdly, information on specific le~
dlli! -

?%l problems such as civil liability and insurance.
1&
it .
ﬂ%"ﬁer to facilitate the survey, we prepared two guestion-
%ﬁi , one addressed to governments and the other to indus-
%%ies ~ the intention being that the replies, to the ques-~
]

w@pnnaire to industries would provide some cf the technolo-

b

#cal information required. We decided that rather than soli-
A

it information from individual industries - which had the

w
il
art

zﬁfsible disadvantage of duplication of efforts and informa-

4on - it would be advisable to obtain the overall picture

Wi

gem ap Industry Association. We therefore requested the

"\‘\ e



ﬁ'to complete the questionnaire. The reply, and
ary information received from Petroconsultants,
edﬂto the E & P Forum policy paper. It obviously :
%ead in conjunction with Background Paper No. 1 -
? arrive at a complete picture of the technological

it
Woffshore exploratlonanuiexplomtatlon.

'I

i
i that the information therein will stimulate our

i
B and I hope that the technical experts and obser-

il

i"l’tzom industries and industry associations will

ww what supplementary information or clarifica-~

il
w require.

,
Bnnaire to governments, as you can see, dealt mainly

i

!% llution regulations and controls. At the begin-

”% say the responses were rather unsatisfactory and

ﬂﬂto be desired - the novelty of the subject and

JH

;101ty of competent departments dealing with various

%ﬁthe-subject tended to delays.

“ fter repeated requests and several communications

nle to compile summaries for amajority of the coun-

’1“
mb ‘!ﬁe provided as part B of Background Paper

Iuh
i e

ﬁﬁ to the compilation of information concerning spe-
4

S@al topics, we decided that the best method was to
m%he expertise of the Advisory Committee members.

ﬂb members were entrusted with the duty of conducting
[

8 topics such as environmental impact assessment
i

ét, all the topics treated in Background Paper No. 5.

ot
T

w!-"ciocumenta:ry research wcrk, this research involved
]r

'i::‘ @

iy

‘{h' .



pge visit to an o0il rig in order to get first hand knowledge
Hbr experience of operating technigues and other relevant in-
iEdrmation, and meetings and discussions with experts from

yspecialised fields such as insurance. Particular attention
\més been given to the work done by the Third Law of the Sea
pponference and UNEP's Working Group of Experts on Environ-

lhental Law.

[T
i

lhn onclusion and noting the number of topics included in
anr agenda, I recognise that this is a vast subject to be
ﬁreated in only 5 days and that many of the topics will re-
:Mulre extensive discussions. But I am sure that with the
Mxpertlse we have gathered here, these objectives will be

?chieved.
fih
n’

JHf«::wre closing, I would like to thank UNEP for its colla-

'ﬁpratlon and support throughout this joint project.

Eartzcular gratitude is extended as well to the specialist

;poq.rltants, the international organizations, the industrial
Hw

:@siiilatlons, the IJO Adviscry Committee and the Countries
i';?!he elves who contributed to the background research and

ﬁ&udy for this meeting.

I would like final%y'to thank the Consiglio Nazionale delle

ﬁ;cérche for its contribution of support to this project.

i
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RESULTS OF THE WORK OF THE MEETING OF EXPERTS

i The comments, observations and formulations contained

i herein are based upon discussions concerning paragraphs
e 2 thru 6 of Amex I (Background Paper No. 5) and should
i be read in conjunction with that document.
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" m'\1

;ENVIRONMENTAL IMPACT ASSESSMENT

rwfﬁul) Para. 2.1.1 The following text resulted from the discussion:

"The Mediterranean Coastal States should consider the envi-

e ronmental impact when authorising exploration or exploita-
tion of the continental shelf and the seabed and its sub-
soil under their jurisdiction'.

4,, Note It was clearly undresood that the precise application of this

N recommendation should be determined at a later stage in the light

' of the developments in the Law of the Sea, and in accordance with

uhl‘ the policy of Mediterranean States.

2) Para. 2.1.2 The following text resulted from the discussion:

P "In formulating this policy, States should take into account
h the Specially Protected Marine and Coastal Areas in order
Al to ensure that such areas are protected when considering
the initiation or authorization of any exploration of ex-
ploitation project'.

|||w 3) Para. 2.1.3 The following text resulted from the discussion:
fh
i "The Secretariat of the Barcelona Convention could, in ac-
!Ii. cordance with this Convention, serve as a medium for noti-
lfg‘ fying and consulting with other Mediterranean States on

the potential and actual transfrontier impact of explora-
tion or exploitation activities'.

w 4) Para. 2.1.4 The following text resulted from the discussion:
:!! "Prior to granting a permit for the exploration or exploi-
I . tation of the seazbed an enviromnmental impact assessment
’: should be prepared and form the basis for granting or re-
" . fusing the permit.

i* 5) Para. 2.1.5 It was the general view of the national experts
]. that the recommendation should not dictate to States the consequences
to be drawn from the Environmental Impact Assessment in such an
b absolute manner. In this context it was suggested to replace the
* word "pollution’ by the phrase "'significant. pollution of the waters
i of the Mediterranean Sea Area'. On the other hand, the uncertainties
i of the term "significant" were noted but also that it is a term
;wfused in other instances. 1In the same connection, it was suggested

if

v to qualify pollution as "unacceptable’ or 'long-term".

‘ It was also suggested that the permit should be denied if pollution

i is 1likely to occur "adding to the already existing total polliution
vl\
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load of the ecosystem' at least '"until the applicant proposes an
m{ alternative remedial action of the same site or another in the

"y same ecosystem, ensuring that no further deterioration of the eco-

i system would occur". An Observer requested the deletion of this
|t sub-paragraph as being unrealistic and too far reaching. ..

¥ The following text resulted from the discussion:

"The Coastal State.shall grant the permit in accordance
h with the requirements of this protocol and other addi-
nﬁ tional requirements established in its national legisla-
" tion or internatiocnally agreed’.

6) Para. 2.2.1 It was the general view of the experts that this
ragrapﬁ requires further study. The view was expressed that the
tocol should only lay down certain general principles on the
ironmental impact assessment and should not enter into details
to its exact contents. In this commection the suggestion was
mpqnade to replace para. 2.2.2 by the following sentence: 'The impact
mi assessment must be adequate to make the evaluation'. On the other
i hand, it was pointed out that even if details of the assessment
"were to be left to be determined at the national level, it would

H" still be useful to include them in an international instrument as
it an example or guideline. It was further suggested that if details
™" are agreed, these should be included in an Annex to the Protocol.
"“.A distinction was drawn between exploration and exploitation and

p it was suggested that the contents of the assessment might be dif-
"ﬂ‘ferent in either case. Similarly, a distinction was drawn between
‘V small and magor projects and a suggestion was made to avoid over-
M~burden1ng minor projects with umnecessarily complicated and expensive
lﬁ impact assessments.

IW On a more detailed basis, there was an enquiry as to the meaning
‘of the term "'impact statement” and it vas suggested to amend the
lmrchapeau of the paragraph as follows: The environmental impact as-
|"|q!!§ment should cover at least the folIOW1ng points'. It was sug-
”g ted to add at the end of sub-para. (d) the phrase "and the qua-
ies of personnel". In sub-para. (£f) it was noted that it would

I b difficult for the operator to specify the effects on endangered

Hﬁ5p6c1es It was also suggested to avoid the cross-reference to other

i instruments. In sub-paras. (g) and (h) it was suggested to delete

!l the words "or risk of damage'" and to replace the words '‘and in par-
|”t1cu1ar" by the word "including'. As for sub-para (i) it was sug-

M gested that this is a matter which should be left to the State and

4l-not to the operator.

Finally, in connection with this paragraph, it was pointed out that

H h
lithere should always be borne in mind the various stages of the pro-
]
r

|
i
M'jected activity which are the following: (a) application for permlt
"[b) environmental impact assessment (c) minimum contents (which may
iiibe agreed at a regional level) (d) submission of the statement to

i,the State authority (e) minimun common evaluation standards (f) re-
"‘Jectlon of the application or acceptance, plus monitoring and reha-

;M bilitation requirements in the latter case.

"lllll ®
4 @ ‘
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"~ 7) Para 2.2.2 The following text resulted from the discussion:

L
1

"The installations for the exploration or exploitation of

’g”" B the seabed should be staffed by trained and qualified
;i;: personnel in accordance with acceptable professional stan-
i dards'.

i '
*  8) Para. 2.3 The following text resulted from the discussion:

N "The coastal State may request the applicant operator to
b, provide further details in addition to the minimm re-
quired for the environmental impact assessment'

ﬁ‘.!y, g Para 2.4 The following text resulted from the discussion: -

i "Each State should designate an appropriate authority for
i1 issuing permits for the exploration or exploitation of
i the seabed under its national jurisdiction''.

{ 10) Paras 2.5.1 and 2.5.2 Both paragraphs were criticized as being
||l‘“ too detailed and as placing too heavy a burden upon States. However,
i some of the prinicples included in them were acceptable. Thus there
M. was agreement that some public participation is advisable, but the
i extent of such participation should be determined by each State in
i accordance with its political and legal system. In this context it
!,“E!ﬂ was believed that some kind of public information on projects should
" be given, the extent being left up to States. Similarly, interested
i parties should be given an opportunity to express their views in ac-
5';: cordance with the laws of- each Statei- Public participation was more
;!;‘;: acceptable for nationals of the liccmsing State, while there were
serious doubts as to the participation of nationals of third States
i for foreign States, but it was agreed that this should be ulti~
ely detemmined by the law of the licensing State. Finally, it
- suggested that a distinction should be drawn between exploration
i ‘ﬁ even stages of exploration) and exploitation (or even major ex-
", ploitation prOJects) and public participation or its extent to differ
M in various stages of the entire procedure. A distinction was also
UH} suggested hetween minor and major projects. It was agreed that no
i, Tecommendations should be drafted, but that these points be included
li' in the report as suggested prlnc:lples.

llll) Para. 2.7  Comments were made to the effect that this paragraph
1; is too vague. Tt does not specify who may contest (mationals or also
non—natlonals),on what grounds, etc. It was noted that, as in the
p‘p " previous paragraphs, participation of foreign nationals mlght be dif-

i £icult, particularly if the exploration or exploitation is within in-
Il'” ternal waters or territorial seas.

‘m

v A suggestion which could lead to agreement teads as follows: "Any

U

W @
‘"o



il ANNEX, C

»
i

. -4 -
Il
m,, decision of the permit-grantingauthority may be contested in a
~-national forum of competent jurisdiction in accordance with the
!E‘ national legislation of the Coastal State'. The comment was made
i%  that perhaps the decisions of other authorities relating to the
"'texploration or exploitation of the seabed should be subject to
L contest. -
/
Ilg.:

Wi 12) Para. 2.6  The following text resulted from the discussion:

by "Coastal States should require installations established prior

' " to the entry into force of these rules to comply with and/or
f' 'y adjust to the requirements of these rules as far as practi-

#' "  cable and reascnable.

iiil lgPara. 2.8 The following text resulted from the discussion:
! .‘fl

. "States will submit to the secretariat information on permits
i issued by them and the specified measures to ensure protec-
iih tion of the marine enviromment during and after operations
concerning the exploration for and exploitation of the con-
‘ tinental shelf and the seabed and its subsoil".

\ii‘s'B. DESIGN, CONSTRUCTION, SITING AND REGISTRATION OF INSTALLATIONS
) .
%'14) Paragraphs 3.1.1, 3.1.2, 3.1.5, 3.2.1 and 3.2.5 were discussed
A together the text which resulted from the discussion is as follows:
i
I "Installations, including pipelines, should be so designed,
constructed, placed, equipped and maintained, in accordance
with technically accepted standards, and operated so as:

(a) to avoid any operational discharges which exceed

1 @ prescribed national limits;

‘ . (b) to prevent discharge, leakage or spillage during
handling of the produced product at any time;

Nk
i

(c) to monitor any discharge into the sea;

(d) to minimize risk of any accident that could cause
W, pollution; and

. (e) to minimize risks of unintentional harm to the

et marine environment.
S

*15) A new sub-paragraph was agreed to be added to para. 3 to be as
i following:

. "States shall endeavour to develop common minimm standards
' for design, construction, equipment and discharges for the
i, protection of the marine environment from pollution arising

i . from the exploration and exploitation of the seabed".
i
)

'®
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14) Para. 3.1.3 The text which resulted from the discussion is

follows:

"Any ship to or from which pumping, piping or discharge is
carried out from or to an installation should be equipped

s0 as to avoid any discharge into the sea in connection with
such operation'. :

g1

17) Para. 3.1.4 The text which resulted from the discussion
reads as follows:

"All installations should have adequate equipment and storage
room to safely retain the extracted product®.

In this connection it was noted that the agreed new sub-paragraph
(see above under 15) has application to this situation, also.

18) Para. 3.2.2 The text which resulted from the discussion reads
as follows:

""Coastal States may, where necessary, establish reasonable
safety zones around such installations in which they may
take appropriate measures to ensure the safety both of
navigation and of the installation. Due notice shall be
given of the exact position of the installation and the
extent of the zones".

This language was taken from Article 60 (4) and (6) of the ICNT.

18) Para. 3.2.3 The text which resulted from the discussion reads
as follows:

"Coastal States shall require that the location of instal-
lations is easily ascertainable by the use of uniform
appropriate and effective warning signals''.

20) Para. 3.2.4 The text which resulted from the discussion Teads
as follows:

"Coastal States should specify uniform maximum size for

the compartments of the storage facilities, with due regard
to the size and nature of the installation, thus reducing
the extent of pollution of the marine enviromnment in cases
of accidental discharges'.

21) Para. 3.3.1 The text which resulted from the discussion reads
as follows:

""Submarine pipelines should be located and, where environ-
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mentally appropriate, buried under the seabed in a manmer
minimizing risk of accidents from contacts with ships or
other cobjects'.

22) Para. 3.4 The following text resulted from the ‘discussion:

""Coastal States should require all installations to be re-
gistered and should create and maintain public records of
such registration'.

23) Para. 3.5 The following text resulted from the discussion:

"Upon the termination of the operation of an installation,
the installation should be removed to the extent that reha-
bilitation of the marine enviromment so requires, and all
necessary reasonable measures should be taken to rehabili-
tate those aspects of the enviromment which are adversely
affected".

C. MONITORING, INJUNCTIONS AND SANCTIONS

24) It was agreed that the title is to narrow and it was formulated
as follows:

MONITORING AND ENFORCEMENT

e sk e s e T Gy e e A At e e . o G o A A St S e i e P

25) A1l paragraphs of this part were discussed together and several
comments were made. Finally it was agreed to avoid drafting any
text but to express the principles agreed. Thus it was agreed that
periodical inspections and surveys of the installations should be
carried out. However, it was thought that the periods should not
be specified in the recommendations because they depend on various
factors and this should be decided by each Government concerned.
The idea of having regular inspections was also ‘pointed out.

On the other hand, it was agreed that in addition to inspection
and survey of the installation, periodical assessment of the envi-
ronment should be carried out, and the criteria for such assessment
should be specified at the later stage. The following suggestion
was also made: A tridimensional network of monitoring stations
should be established around the installation (point source of pol-
Jution} and the permissible concentration of the pollutant should
be established. (The analytical procedures should be in accordance
with the ones established during the UNEP MED PQL Pilot projects
at present in progress).

It was, also, agreed that an enforcement authority or authorities
(not agency) should be designated. It-was, also, pointed out that
the operator should not have direct contact with the Secretariat,
but the Secretariat to be contacted by the appropriate national
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authorities. In comnection with the periodic assessment, the role
and the importance of independent scientific bodies was stressed.

It also resulted from the discussion that recommendations should
be prepared on a monitoring methodology and techniques for pollu-
tion resulting from seabed exploitation activities.

.

D. CONTINGENCY PLANNING

26) The remarks in Paper 5 were noted and it was agreed that this
matter should not be discussed. Notwithstanding, the importance

of contingency planning was stressed and the need to coordinate and
connect local plans with the national plans where they - xist.

E." EXCHANGE OF INFORMATION

27) On exchange of information the text of Paper 5 was found unsatis-
factory but the principle has merits. In this comnection it was
agreed that exchange of information in the field of environmental
protection from exploration and exploitaticm of the seabed is es-
sential. However, proliferation of new despositaries was opposed.

It was agreed that exchange of information should be made in the
context and in harmony with the existing UN exchange of information
system. However, it was also noted that such-system should further
develop to be not only a reference center of sources of information
but a data center of actual scientific information. This could be
accomplished gradually since some of the exploration and exploita-
tion information could be considered confidential by Govermments or
Companies.

F. ADDITIONAL PARAGRAPHS

It resulted from the discussion that it should be added as an express
rule that the operator should notify the authorities of the exact
location of the installations, as well as of any accident or spillage
which occurred. Similarly, express rules should be included on marker
buoys over'suspended wellheads'.
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The comments, observations and formulations contained herein
are based upon discussions concerning the introduction to
{terms and definitions) and paragraphs 7 and 8 of Amnex I
(Background Paper No. 5) and should be read in conjunction
with that document.
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Mr. Guttieres chaired the meeting and explained that the work
procedure was to discuss the recommendations in Background Paper '
No. 5 on Civil Liability and compensation for damage (Para. 7)
and guarantee ‘funds (Para. 8). )

The group agreed to define and clarify the various expressions
used, and for this purpocse discussed terms and definitions con-
sidered on Pages 2-6 in Background Paper 5, prior to discussing
the specific provisions in Paras. 7 and 8.

DEFINITIONS

1) Pollution - P. 2

It was agreed that the comments made here adequately pointed out
the difficulties raised by the definition of '"pollution" in the
Barcelona Convention.

2) Exploration and Exploitation - Pp. 3 and 4

Regarding the "ancillary activities'" referred to on P. 4, the group
recognised the need for more specificity with regard to ships and
pipelines. It was suggested that the reference to tramsportation
should specifically exclude transportation by ships, insofar as it
is regulated by the 1969 Convention on Civil Liability for 0il Pol-
lution Damage.

With reference to pipelines, it was pointed out that the text did
not specify whether transnational pipelines (transporting products,
not from an installation to shore but between two countries across
the sea) were included. Since such activities involved a use of
the continental shelf and posed a threat as a source of pollution,
it was suggested that these could be considered either in these
recommendations or, at a later stage, in another protocol.

3) Continental Shelf and the Seabed and its Subsoil - Pp. 4 and 5
It was generally accepted that the explanation on Page 5 was adequate.

4) Installations - P. 5

It was agreed that the last sentence under this heading should be
—mdified to read:

—. ."Transportation systems such as submarine pipelines (but excluding
transportation by ships insofar as it is regulated by the 1969
Convention on Civil Liability for Oil Pollution Damage, or any
further agreement covering that form of liability) should be
included in whatever definition is adopted'.
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5) Operator - P, 6

Some concern was expressed over whether the term 'overall control
was sufficiently specific to facilitate designation of the effective
operator. While acknowledging the complexities involved in'this sub-
ject, it was agreed to retain this paragraph in the introduction and
to insert a new paragraph (7.5.2) dealing with this in the civil lia-
bility context.

CIVIL LIABILITY AND COMPENSATION FOR DAMAGE

6) Para. 7 - Footnote- P. 16

The meeting considered two issues related to this footnote:

First: the feasibility of having a separate protocol on civil
1liability and compensation for damage from all sources
of marine pollution in the Mediterranean (including, for
example, land based sources, dumping, offshore exploration
and exploitation) or of incorporating provisions on civil
liability and compensation for damage arising from each
source of pollution in respective/separate legal instru-
nents.

The following three possibilities were discussed:
(1) rules should be included in the same protocol;

(ii) a separate protoéol on liability should be adopted con-
cerning all sources of pollution;

(iii) separate, independent protocols on liability should be
adopted for each source of pollution.

Second: the feasibility of having separate 1liability and compensa-
tion provisions relating to pollution caused by hydrocarbons,
as distinct from other substances (sand, gravel) because of
the unique nature of such pollution and the activities of
the oil industry.

The need for separate provisions applicable to the oil industry was
widely accepted, but there was no agreement concerning the legal
instrument within which these provisions should be incorporated.

7) Para. 7.1

Since the obvious intention was to compensate victims for POLLUTION
arising from exploration and exploitation and not ACTIONS arising
from such activities, the following formulation was accepted.

"Coastal States should, by their internal legal processes,
provide that compensation be paid in accordance with the
following provisions to persons suffering loss or injury
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caused by pollution arising from exploration for, and ex-
ploitation of, the resources of the seabed and its subsoil
within the limits of national jurisdiction'.

8) Para. 7.2.1

It was agreed to amend the text in order to clarify that the con-
cept of strict 1liability meant liability imposed irrespective of
fault, and did not involve any considerations as to whether or

not the activity was intentional, as the text implied. Considera=
tion was given to the accuracy of the expression "environmental
pollution or other damage" and it was agreed that in this context
the adjective "envirommental" was superfluous and should be omitted,
as should the term "or other" because it implied inclusion of cases
where no pollution results. The possibility of introducing, at a
later stage, the notion of contamination into the definition of
pollution damage was considered, but it was accedted that such an
extension raised further difficulties, rather than offered clari-
fications. .

The following formulation received general support.

“"Subject to exceptions hereinafter stated, civil liability
in accordance with the rules of strict liability (i.e. lia-
bility irrespective of the fault of the operator) should
arise in any case where an operator engages in activities
from which pollution damage results, provided that the ope-
rator should incur no liability for hindrance to fishing
which results merely from the presence of an installation
installed and operated in accordance with the terms of his
licence".

9) Para. 7.2.2

It was agreed that liability should not attach after a reasonzble
period of time had elapsed after abandomment, particularly in
cases where such abandonment had been done in accordance with cer-
tain specified standards. The following text was proposed:

"Such 1iability should attach and continue to attach to
any act or omission at the instigation of, during, and
after the operation of an installation. Abandonment of
such installations should not insulate the operator of
an installation from such liability unless a reascnable
time has elapsed'.

10} Para. 7.2.3

This additional sub-paragraph was proposed in response to the need
to resolve questions involving the concept of damage dealt with in
these recommendations. Such questions included the nature, extent
of 1liability and on whom it should be imposed, particularly in
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cases where the damage was a necessary consequence of the licensed
activity. The text agreed reads as follows:

"Liability and relief (injunctions, indemnification, etc.)
should be for the protection against socio-economic as well

as individual damages, and should cover damage to personms,

to things and to the environment. Due consideration should
be given as to who should have the right to bring actions

for compensation or for other relief in different cases, as
well as against whom such actions should be brought, including
a public authority, where a permit has been issued by such au-
thority in violation of applicable rules or without reascna-
ble protection for others'.

11) Para. 7.2.4

It was agreed to add this new sub-paragraph in order to resolve
questions regarding persons who should be entitled to sue. The
following text received general support:

"At the national level, consideration should be given to
the incorporation of clear and uniform rules on compensa-
tion for damage to collective interests and on the right
of "intermediate bodies' especially local governmental
bodies (mmicipalities, regions, etc.) to bring actions in
civil courts'.

12) Para. 7.3.

Paragraph 7.3 (e} was criticised by some observers representing in-
dustry interests as imposing too heavy a burden on the operator for
acts which could rightly be termed "terrorist acts" and which should
be, therefore, included in the list of exonerating circumstances
under Para. 7.3 (c). It was generally agreed however, that damage

in the event of acts of terrorism should not have to be borne by the
person suffering injury or damage. It was suggested that unless such
damage is covered by a guarantee fund, it was reasonable for this
loss to fall on the operator, who was responsible for the existence
of the installation or activity and who was generally in a better posi-
tion to anticipate, provide for, and bear this loss. The original
text was retained.

13) Para. 7.4

The group considered the negative and positive aspects of imposing

a limitation on liability. Some were in favor of imposing a limita-
tion on liability, while others stressed the danger of allowing injury
or loss surrered by individuals to go uncompensated where a system

of limited 1liability was adopted. It was suggested that the impo-
sition of 1limited l1iability should be considered only if a system

of guarantee (e.g. a guarantee fund) existed. In the absence of
agreement, the original text was retained.
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No consensus was reached on a suggestion that it would be prefe-
rable to have a limit on insurance liability in order to facilitate
a clearer quantification of the Insurance Industry's maximum expo-
sure to risks. The following text resulted from the discussion:

"An obligation should be imposed on the operator requiring
him to have and maintain insurance or other financial se-
curity to cover his liability. The obligation of the insurer
could be limited to a certain amount, even if the operator
will be liable without limitation. It is recommended that
for this purpose a provision which is similar to that in
Article 8 of the 1976 London Convention should be adopted,
in addition to the requirement that the State or an interna-
tional fund guarantee dny part of the operator's liability
which remains uncovered. by such insurance or security’.

15) Para. 7.5.2

This additiopal sub-paragraph was proposed following a discussion
of the need to impose 1liability on the effective operator in cases
where for example, only a part of a large group of companies was
actively engaged in the operation of an installation. The text
agreed to reads as follows:

"Consideration should be given to the attribution of lia-
bility to the effective operator, even if not coincident
with the operator who appears legally as such {but is

only "longa manus' of the former) with adequate provisions
for 1lifting the corporate veil in order to impose liability
on any company or companies which, solely or in conjunction
with others, exercise ultimate control over the venture.
Such provisions could be limited to cases of non-fulfil-
ment of the compulsory insurance or guarantee requirements''.

16) Para. 7.6.1

The original text was retained.
A suggestion was made that the arbitration system could be utilised
for the settlement of disputes between operators and States, where

the particular legal system permits.

17} Para. 7.6.2
The following text was approved:

“Each State should ensure that its courts possess the ne-
cessary jurisdiction to entertain such actions for compen-
sation, and that its courts entertain on a fair and non-
discriminatory basis, actions by other mémber States or
their residents and accept witnesses brought by such parties,
and evidence gathered by responsible authorities in other
member States'.
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18) Para. 7.6.3

This additional sub-paragraph was thought to be necessary in
order to avoid any conflict relating to the choice of the ap-
plicable law. The following text was proposed: -

"Each State should ensure the harmonization and adjust-
ment of private international law of each system, so

as to render uniform the regimes of competence, juris-
diction and choice of national law applicable to the matter
under review'.

19) Para. 7.7.1 and 7.7.3

The original texts of Paras. 7.7.1 and 7.7.2 regarding recogni-
tion and enforcement of foreign judgment were retained.

GUARANTEE FUNDS

19) All subsections of Paragraph 8 were discussed together and
several comments were made. Differing views regarding the Fund's
objectives and obligations were expressed. Some suggested that
the primary objective should be to guarantee compensation to
victims of pollution damage, while others thought that the pre-
vention of pollution should be an additional objective.

No agreement was reached with regard to the sources of contribu-
tion to the Fund. Some thought that States might wish to con-
tribute the Fund's resources themselves, in recognition of the
value of exploration and exploitation activities to the State

and its citizens.  Others thought that, as an application of

the "Polluter-pays-principle' the operators should be obliged to
contribute to the Fund in the form of licence fees and production
royalties (with the ultimate effect that the expenses would be
borne by the consumers of oil)}. It was pointed out that if the
Fund was financed by the oil industry, the latter would have te pay
indirectly through the fund what it was not obliged to pay directly
under the liability provisions. If so, the exceptions and limita-
tions under the liability provisions were meaningless. In this
context, consideration was given to adopting a provision similar
to the exceptions to Fund liability under Art. 4 (3} of the 1971
Convention for the establishment of an International Fund for Com-
pensation for 0il Pollution Damage as well as to Article 5 (3)
under which non-compliance with the requirements on taking preventive
measures would result in the loss of the operator's right to

limit his liability.

It was pointed out however, that since the exceptions under Para.
7.3 (c)} were narrower than the exceptions to Shipowner liability
under the 1969 Civil Liability Convention, each of the exceptions
should be considered separately in order to justify their being
financed by the industry.
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20) At the conclusion of the discussion, the following communication
was received from Mr. J.R. Keates, Managing Director of the OPOL
Association. It was asked that it be included in the recorde, but
did not form the basis of any further discussion by the working group:

"OPOL is structured so that it can be extended to any -coun-
try with the approval of the parties to it. Accordingly,

if this conference were to take the view that OPOL may

have a purpose to serve, on an interim basis, in the Mediter-
ranean Area, any request that OPOL should be extended either
to the Mediterranean as a whole or to specific Mediterranean
States can be placed before the parties to OPOL. This can
be for advice in principle or for actual extension.

It would be useful, if this is to be done, for a specific
request to be made, possibly either as a resolution of

the Conference separate from its recommendations, or as

a request from I1.J.Q.!

21) Title para. 8
It was decided that a proper title for this paragraph would be:
INTERSTATE FUND FOR THE MEDITERRANEAN SEA AREA

22) Para. 8.1

"An Interstate Fund for the Mediterranean Sea Area concerning
pollution from offshore activities should be established. This
Fund should finance activities relating to preventive and remedial
measures for marine pollution in the Mediterranean at both the na-
tional and international levels, and should be used for the fol-
lowing specific purposes:'.

23) It was decided to re-mumber Paras. 8.2 -~ 8.5 as 8.1 (A) -
1 (D), since they related to the various purposes of the Fund.

24) Para. 8.1 (A) (formérly 8.2)

It was agreed that because of the lack of consensus on this parti-
cular use of the fund the original text be re-formulated as follows:

ENVIRONMENTAL PROTECTION

“States may wish to constitute a separate Fund or a sepa-
rate part of the Fund for purposes of environmental pro-
tection. It should be used for the preservation and impro-
vement of the environment including, inter alia, financing
scientific research, protection of the enviromment, training
of persomnel, establishing effective monitoring and enfor-
cement methods, financing clean-up operations and rehabili-
tating the damaged environment'.
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25) Para. 8.1 (B) (formerly 8.3)

The title of this paragraph was eliminated, and an additional sub-
section (IV) was included in order to take account of the ''collec-
tive interests' considered in Para. 7.2. The following text. received
general support:

"The portion of the.fund allocated for compensation pur-
poses should be used for compensation of victims at the
international level under the following circumstances:

(i) Where, by reason ‘of.a statutory exemption clause,
the operator was deemed not to be liable for the
pollution damage.

(1i) Where the 1liability of an operator fell short of
the damage dome, as a result of any statutory
limitation to his liability imposed in accordance
with these recommendations.

(iii) Where the operator for any reason was unable to
meet in full his legal 1liabilities for the pol-
lution damage, preventive and remedial measures,
and any further damage resulting therefrom.

(iv) Where damage has been caused to identifiable col-
lective interests, of particular social imprtance,
to the extent that the operator is not liable for
such damage."

26) Para. 8.1 (C) (formerly 8.4)
This paragraph was left as it stood.

27) Para. 8.1 (D) (formerly 8.5)

It was emphasized that in establishing research, monitoring and
early warning systems, account should be taken of institutions
and centers already operating in this area. The original text
was retained.

28) The paragraph beginning ''No recommendations are ....' was
retained but re-numbered Para. 8.2.
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The meeting started at 10:30 hours.

Mr. M. Guttieres, President of 1JO, welcomed the experts and ob-
servers and asked Mr. Clelio Darida, Under-Secretary of the, Interior,
to open the meeting. Mr. Darida welcomed the Mediterranean Experts
on behalf of the Government of Italy and expressed the great interest
of the Government in the protection of marine environment from the
exploration and exploitation of the seabed, and in the results of
this meeting. Experts were also greeted by Mr. Battaglini, Head of
the Official Italian Delegation, who attended the meeting as obser-
vers. Finally, Mr. Guttieres described the preparatory work done

by the Advisory Committee and the I1JO Secretariat to the meeting.

There was an intermission at 11.15 hours.
The meeting was resumed at 12.00 hours.

A. Election of Officers

Mr. Guttieres invited nominations from the floor for the offices of
Chairman and Rapporteur for the meeting. Mr. Yturriaga (Spain) pro-
posed that Mr. Guttieres be elected Chairman of the meeting, and that
Mr. Timagenis, member of the Advisory Committee of 1JO, be Rapporteur.
This proposal was seconded by Mr. Vukas (Yugoslavia), Mr. Nicolazo
(France) and Mr. El Shinawi (Egypt).

Mr. Guttieres accepted the nomination as Chairman of the session on
condition that he was to be helped in directing the debates by
various experts. Mr. Timagenis accepted the post of Rapporteur. Mr.
Guttieres then requested that Mr. Yturriaga act as Co-Chairman on the
first day and proposed having different chairmen on various subjects.

B. Organization of the work of the meeting

Mr. Yturriaga, as Co-Chairman of the meeting, pointed out the need for
amending the provisional agenda in order that more time be allocated

to the discussions of paper 5 which was the basic paper, including the
draft recommendation to be elaborated and submitted to UNEP. Mr.
Yturriaga suggested, in this context, that the agenda start with presen-
tation of the various background papers, without discussion on their
substance except for questions of clarification. A general debate

was proposed to follow for identifying the basic issues and views and
defining the exact objectives of the meeting. Finally, discussion
should be concentrated on paper 5. Further discussion might be carried
on on the background papers if time allowed. He also suggested that
there should be flexibility both on the exact allocation of various
items and on the procedures. There being no objection, the agenda was
adopted as presented by Mr. Yturriaga:

1. Presentation of background papers 1-4 and additional papers
2. General Debate on main purpose of the meeting
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3. Discussion on paper 5 and adoption of recommendations
4 Further discussion on background papers 1-4.

C. Presentation of background papers 1 - 4

Mr. V. Pravdic of the Centre for Marine Research '"Rudjev Baskovic"
Institute, Zagreb, was asked by the Co-Chairman to present his paper.
Mr. Pravdic presented a brief summary of Paper 1 (Part A) on the
"Implications of Potential Exploration and Exploitation of the
Resources of the Seabed and its Subsoil'.

Following this presentation, technical questions were asked and
comments made by Mr. Lymberides (Greece), Mr. Tsompanopoulos
(Greece) and Mr. Oren (Israel).

The meeting was raised at 13.00 hours

The meetiﬁg was resumed at 14.45 hours

The Co-Chairman invited Mr. David A. Ross of the Woods Hole Oceano-
graphic Institution, to present his paper. Mr. Ross presented a
brief summary of paper No. 1 (Part C) on ''General Oceanographic
Setting of, and Recent Offshore Hydrocarbon Activity in, the Mediter-
ranean''. The presentation was accompanied by projection of illus-
trative slides.

In order to expedite proceedings, the Co-Chairman suggested that ex-
tensive discussion of the papers be avoided at this stage; unless
there were any questions for clarification. That not being the case,
the Chairman invited Mr. C.V.A. Testoni, Director of the Naval
Hydrographic Institute (Italy) to present his paper, which was an ad-
ditional paper and was closely comnected to the one presented by Mr.
Ross. Mr. Testoni presented his paper on "Facts about Circulation

in the Mediterranean'. The presentation was accompanied by projection
of slides.

Subsequently, the Co-Chairman invited Mr. C.P. Garnmer-Richards to
present his paper. Mr. Garner-Richards presented a summary of paper
No. 1 (Part B) on "'Scientific and Technological Aspects of the
Exploration and Exploitation of Petroleum Resources of the Continental
Shelf with Particular Reference to any Possibilities of Associated
Marine Pollution'. Following this presentation the meeting was raised
at 16.30 hours and the participants moved to another room to attend a
projection of a film connected with this paper.
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C. Presentation of background papers (cont'd)

1) The Chairman asked Mr. Yturriaga to continue assisting him as
Co-Chairman. Subsequently Mr. E. Du Pontavice, Professor at the
"Université de droit, d'économie et de sciences sociales de Paris™
was invited to present his paper.

Mr. Du Pontavice presented Paper No. 2 (Part A) on ''Comparative:
Analysis of Legislation in Mediterranean Countries Regarding the
Protection of the Marine Enviromment Against Pollution Caused by
Exploration on and Exploitation of the Continental Shelf'.

2) Comments were made and questions were asked by Mr. Lahlou (Mo-
Tocco), Mr. Vukas (Yugoslavia), Mr. Hellman (Israel), Mr. Fleischer
{Norway), Mr. Oren (Israel), Mr. Barnard (E & P Forum), Mr. Patrono
(Ttalian Delegation), Mr. Ural (Turkey), Mr. Poley (E & P Forum),
Mr. McLoughlin (U.XK.) and Mr. Yturriaga (Spain).

3) The experts from Mediterranean Countries made additions and cla=
rifications on the legislation of their countries. The Co~Chairman
suggested that written comments be handed to Prof. Du Pontavice for
completion and revision of the paper where appropriate.

4) Subsequently the Co-Chairman invited questions (if any) on the
paper of Mr. Garner-Richards as.well as the relevant f£ilm, which
was a matter pending from the meeting of 11 December 1978. Comments
were made and questions were asked by Mr. Hellman (Israel), Mr. Lym-
berides (Greece), Mr. Bouayad (Morocco) and Mr. Pravdic (Yugoslavia).

5) The Co-Chairman invited Mr. T. Treves, Professor of Public In-
ternational Law, University of Turin, to present his paper. Mr. Treves
presente Paper No. 3 on '"Survey of International and Regional Agree-
ments Relevant to the Protection of the Mediterranean Sea from Pol-
lution Resulting from Exploration and Exploitation of the Continental
Shelf, the Seabed and its Subscil and a Study of the Participation

of the Mediterranean States in These'.

6) Comments were made and questions asked by Mr. Vukas (Yugoslavia),
Mr. Nicolazo (France), Mr. Lymberides (Greece), Mr. Oren (Israel),
Mr. Yturriaga (Spain), Mr. Du Pontavice (France) and Mr. Fleischer
(Norway) . '

7) In view of the limited time available before the lunch break,

Mr. J.L. Niceclazo Crach, Director of the Section of the Ministry

of Environment and the Quality of Life (France) was invited to
present his paper which was a short one. Mr. Nicolazo presented

an additional report on "Contingency Plans in the case of Accidental
Pollution - French Measures''.
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The Meeting was adjourned at 13.00 hours

The meeting was resumed at 14.30 hours”

8) The Chairman invited Mr. McLoughlin, of the University of Man-
chester, to present his paper. Mr. McLoughlin presented paper
No. 4 on "Civil Liabilities and Guarantee Fund".

9) Immediately after this presentation, Mr. J. Mayda, Professor
of the University of Puerto Rico, was asked to present his study.
Mr. Mayda presented his study on "Enviromnmental Impact Assessment'’.

10) Subsequently the Chairman gave the floor toc Mr. A.R. Selli,
Professor of Geology at the University of Bologna, for a brief
description of 'Mineral Resources of the Mediterranean'.

11) By this description, the presentation of background papers and
other background information was concluded.

12) The Chairman invited comments on the preceding papers. Com-

ments were made and questions asked by Mr. Pravdic (Yugoslavia),

Mr. Mendia (1JO), Mr. Ross, Mr. Tsompanopoulos (Greece), Mr. Hel-
Iman (Israel), Mr. Lymberides (Greece).

The meeting was adjourned at 17.00 hours
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The meeting opened at 09.45 hours

D. General Debate

7

1) The Chairman invited Mr. Yturriaga to co-chair the meefing.

2) Mr. Yturriaga took the Chair and described the work schedule
planned for the day. He suggested that the meeting would be open
for a general debate before the detailed discussion of Paper 5.
He called upon Mr. Timagenis (Rapporteur) to introduce the objec-
tive of this debate.

3) Mr. Timagenis explained that the purpose of Paper 5 was to
introduce the three major topics, namely: environmental impact as-
sessment, preventive measures, civil liability, for discussion;
and to request the experts to advise, firstly, on the areas of
concentration and, secondly, to answer these questions:.

(1) the technical feasibility of the recommendations in Paper 5;

(2) the level of specificity of these recommendations;

(3) whether these recommendations may be adjusted to the national
legal systems of their countries; and

(4) whether, in their personal opinion, the recommendations could
meet the needs and gain the acceptance of the Mediterranean Govern-
ments. )

4} The Co-Chairman invited general comments and asked for the views

of the participants on the guestion raised in the footnote appearing
on page 16 of Paper 5, in particular whether liability rules should

be included in the same or in a separate protocol.

5) Mr. Nicolazo (France) in answering the question of the Chairman
said that priority should be given to preventive measures. Liability
could be discussed at a later stage and perhaps it would be advisa-
ble to deal with it separately, either in one protocol for all the
sources of pollution distinguishing among various types of pollution
or, preferably, in separate protocols for the liability for each
type of pollution.

6) Mr. Hellman (Israel) agreed that the work should concentrate on
preventive measures which, by itself, is an ambitious project and
could be the pattern for other regional conventions or even a glo-
bal one. He pointed out that emphasis should be placed on acquisi-
tion, analysis and sharing of data. However, he thought it would
be useful to discuss liability and place the conclusions of the
meeting before the politicians for action.

7) Mr. Ural (Turkey) suggested a focus on preventive measures and
dealing with liability in a separate protocol.

8) Mr. Deeb (Lebanon) agreed that efforts should be concentrated
on preventive measures.



ISP/3
13 Dec 1978

9) Mr. Buttigieg (Malta) agreed that priority should be given to
preventive measures. He emphasized the need for sharing data, fixing
minimum standards and finding the ”golden rule' on the level of strict-
" ness of the suggested measures.
10) Mr. Lahlou (Morocco) agreed that emphasis must be'placed on pre-
ventive measures. Liability could be left aside for the moment.
Neither the Barcelona Convention nor the existing protocols were
adequately specific on the matter. He further called attention to
Recommendation 37 of the report of the meeting of Monaco adopted by
the Parties, and to Resolution 4 of the Barcelona Conference which
suggested discussion of liability by governmental experts which
might render the discussion at the present meeting redundant.

11) Mr. Pravdic (Yugoslavia) pointed out that during the work of

the meeting, attention should be paid to the changes which are brought -
to the seabed by the exploration and exploitation, and then he made
some comments on specific parts of Paper 5. He concluded that re-
quirements for remedies of damages caused to the enviromment did

not mean that prevention of damage should not be taken care of.

12) Mr. Belgacem (Tunisia) said that all seemed to be interested in
liability but there was a divergence of views as to the type of lia-
bility: fault 1liability or strict liability, etc. He agreed that
preventive measures should be emphasized but said that attention
must also be paid to compensation.

13) Mr. Yturriaga (Spain) noted that the meeting should take into
account the precedent of the Convention on Civil Liability for dam-
age caused by the exploration and exploitation of the North Sea.
The experts shouid also bear in mind the differences between the
Mediterranean and the North Sea. Account should also be taken of
the existing Convention of Barcelona and the existing protocols and
the protocol on land-based sources which is under preparation.

The starting point for the meeting should be Article 12 of the Bar-
celona Convention which implied that, first, preventive rules should
be adopted for all sources of pollutlon, and then 1iability rules.
However, liability should not be ignored. His preference was to
have a protocol on liability for all sources of pollution. As to
the territorial 1imits of the protocol, he suggested the widest
possible scope in order to cover the entire Mediterranean seabed.

14) Mr. Imperti (Monaco) said that all forms of pollution should be
tackled in due course and stressed the importance of the meeting
because of the participation of both legal and technical experts.

15) Mr. Selli (Ttaly) said that during the discussions in the
meeting, the limit of tolerance of pollutlon should be discussed
and also regular pollution from exploitation of the seabed which
is not so impressive as the blow-out, but still harmful to the
environment.
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16) Mr. Lymberidies(Greece) suggested that the order of Paper 5 be
followed. He said a distinction should be drawn between technical
and legal matters and suggested the setting up of two groups of
experts: one for legal matters and one for technical matters, with
the purpose of examining in particular what-is missing at' the moment
from the existing conventions and regulations concerning the Mediter-
ranean Sea. In his opinion, the work of the Meeting was to supple-
ment existing rules and not to take overlapping action.

17) Mr. El Shinnawi (Egypt) said that the term "offshore activities"
seemed a better illustration of the scope of tne work of the meeting.
He agreed that liability was a complicated matter of international
law but believed, nevertheless, that it would be useful to include
at least the general principles on 1idbility in the same protocol.

18) Mr. Guttieres (Chairman) made a summary of the debate and explained
the mandate given tothe IJO from UNEP for the Meeting.

19) Miss Kuwabara (UNEP) informed the meeting that views of the
Mediterranean Coastal States would be sought at the first meeting
of the Contracting Parties to the Barcelona Convention scheduled to
be convened early 1979, to exaimine the possibilities of adopting
additional protocols. Suggested topics for such protocols included
a) exploration and exploitation of the seabed non-living resources
and b) liability and compensation.

20) Mr. Yturriaga (Co-Chairman) summed up the debate as follows:
(a) Attention should be concentrated on preventive measures;

(b) on liability, three views had been expressed:
{i) rules should be included in the same protocol;
(ii) a separate protocol on liability should be adopted con-
cerning all sources of pollution;

(iii) separate, independent protocols on liability should be
adopted for each source of pollution. The proposal on
establishing groups could be better examined at a later
stage.

The meeting adjourned at 11.45 and reconvened at 12.30 hours

E. Consideration of Paper 5

21) The Co-Chairman opened the discussion on Paper 5.

22) Paragraphs 2.1.1 and 2.1.2 were discussed together and comment
were made by Prof. Mayda (USA), Mr. Oren (Israel), Prof. Fleischer
(Norway), Prof. Treves (Italy), Mr. Lymberides {Greece}, Prof. Vukas
(Yugoslavia), Mr. E1 Shinnawi (Egypt), Mr. Nicolazo (France), Mr.
Yturriaga (Spain), Mr. Hellman (Israel) and Prof. Piquemal (France).
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23) Discussion started on para. 2.1.3 of Paper 5 and comments were
made by Mr. Yturriaga (Spain).

The meeting adjourned at 13.30 and reconvened at 15.00 hours

24) The Chairman invited Prof. Vukas {(Yugoslavia) to assist him as
Co-Chairman and, there being no objection by the participants, Mr.
Vukas acted as Co-Chairman.

k-
25) Consideration of para. 2.1.3 of Paper 5 was continued and com-
ments were made by Mr. Lymberides (Greece), Mr. Nicolazo (France},
Prof. Vukas (Yugoslavia) and Mr. Konaris (Greece).

26) The discussion was continued on paragraphs 2.1.4 and 2.1.5.
Comments were made by Prof. Mayda (USA), Mr. Hellman (Israel}, Mr.
McLoughlin (U.K.), Prof. Pravdic (Yugoslavia), Mr. Lymberiades (Greece),
Mr. Ross (USA), Prof. Mendia (Italy), Mr. E1l Shinnawi (Egypt), Mr.
I\Elico%&zo (France), Prof. Vukas (Yugoslavia) and Mr. Van de Vijver
ICC).

27) During the discussion on Para. 2.2.1 comments were made by Mr.
Konaris (Greece), Prof. Mayda (USA)}, Mr. Lymberides (Greece), Prof.
Treves (Italy), Mr. Hellman (Israel), Ms. Mariani (France)}, Prof. Vukas
(Yugoslavia), Prof. Mendia (Italy), Mr. Nicolazo (France), Mr. Tso-
banopoulos (Greece), Mr. McLoughlin (U.K.}, Mr. Bouayad (Morocco)

and observers from the E & P Forum and ICC.

28) During the discussion on Para. 2.2.2 comments were made by

Prof. Mendia (Italy), Mr. Lymberides (Greece), Mr. Konaris (Greece),
Mr. McLoughlin (U.K.), Prof. Vukas (Yugoslavia), Mr. Hellman (Israel),
Mr. Nicolazo {France) and Mr. E1 Shinnawi (Egypt}. )

29) During the discussion on Para. 2.3 comments were mady by Mr.
Lymberides (Greece), Prof. Vukas (Yugoslavia), Prof. Treves (Italy),
Mr. Ural (Turkey) and Prof. Mayda (USA).

30) During the discussion on Para. 2.4 comments were made by

Mr. Lymberidis (Greece), Mr. Ural (Turkey), Mr. Nicolazo (France),
Ms. Mariani (France), Mr. Guttieres (IJ0) and Prof. Mayda (USA).

The meeting was adjourned at 17.30 hours
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Add after paragréph 10 the following text:

10a) Mr. Vukas (Yugoslavia) said that Paper 5 provided a useful

basis for discussion. However, not all problems connected
with pollution from the exploration or exploitation of the
seabed should be dealt with on a regional basis; some should
be decided on a global basis.

An example of this is the difference of the definition of
pollution in the Barcelona Convention and in the ICNT drafted
by the UN Conference on the Law of the Sea. Some of the
concepts to be dealt on a global level were the concept of
loss or damage and the basic principles on Civil Liability.
Further, he pointed out that the territorial scope of the
suggested recommendation, should be clarified that is whe-
ther they refer to the Continental Shelf, only or also to

the territorial sea or even the seabed of the high seas.

In this comnection, he noted, even the Barcelona Convention
is not adequately clear.

Suming up, he pointed out that (a) it should be borne in mind
that environmental action should be taken at three levels
(international, regional and national); (b) that the ter-

_ritorial scope should be clarified (c) that efforts should

be concentrated to preventive measures, and he concluded by
reminding that these views are entirely personal.
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1) The meeting was opened at 09.45 hours

2) Prof. Vukas (Yugoslavia) was asked by the Chal'nnan to continue
acting as Co-Chairman. ,

3} At the beginning of the meeting Prof. C.A. Fleischer (Norway)
presented a paper on "Civil Liability in the North Sea Area'" and
Mr. M. Guttieres presented Paper No. 4 (Part B) on Guidelines for
a Uniform and Harmonized Régime for Civil Liability and Related
Problems of Coordination of Individual National Laws (111 Mediter-
ranean Coastal States).

4) The Meeting established an open-ended Working Group for the
purpose of studying more closely the problems of civil liability
connected with damage caused by pellution arising from the explo-
ration and exploitation of the seabed, and presenting its report
to the Plenary Meeting on 15 December 1978.

The meeting was adjourned at 11.30 hours and resumed at 12.00 hours’

E. Consideration of Paper 5 (cont'd)

5) During discussion of paragraphs 2.5.1, 2.5.2 and 2.7 comments
were made by Mr. Nicolazo (France), Mr. Lymberides (Greece), Prof.
Treves (Italy), Prof. Mayda (USA), Mr. Garmer-Richards (Consultant
to IJO), Prof. Vukas (Yugoslavia) and Mr. Bouayad (Morocco).

6) During discussion of paragraph 2.6 comments were made by Mr. Lym-
berides (Greece), Prof. Piquemal (France), Prof. Vukas (Yugoslavia),
Mr. Nicolazo (France) Prof. Lee (USA), Prof. Treves (Italy) and
Prof. Mendia (Italy).

The meeting was adjourned at 13.15 hours and resumed at 14.45 hours

7) Paragraphs 3.1.1, 3.1.2, 3.1.5, 3.2.1, 3.2.5 were discussed.
together. In the discussion of these paragraphs comments were made
by Observers of E & P Forum, Mr. Lymberides {Greece), Mr. Nicolazo
(France), Mr. Tsompanopoulos {Greece), Mr. Deeb (Lebanon), Prof.
Mayda (USA) and Ms. Kuwabara (UNEP).

8) Paragraph 3.1.3 was discussed and comments were made on it by
Prof. Lee (USA), Mr. Tsompanopoulos (Greece), Ms. Kuwabara (UNEP)
and Observers from E & P Forum.

9) Paragraph 3.1.4 was discussed and comments were made by Mr. Tsom~
panopoulos (Greece).

10) Paragraph 3.2.3 was discussed and comments were made theron-by
Prof. Mayda (USA), Mr. Lymberides (Greece) and Observers from E &
P Forum.
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11) Paragraph 3.2.4 was discussed and comments were made by Obser-
vers for E & P Forum and Mr. Ross (USA).

12) Paragraph 3.3.1 was discussed and comments were mady by Mr. Tsom-
panopoulos (Greece}, Prof. Mendia (Italy) and Observers from E & P
Forum.

13) Paragraph 3.4 was discussed and comments were made by Prof. Mayda
(USA), Mr. Nagelmachers (EEC), Prof. Vukas (Yugoslavia) and Mr. Tsom-
panopoulos (Greece).

14) Paragraph 3.5 was discussed and comments were made by Prof. Mendia
(Italy), Prof. Vukas (Yugoslavia), Mr. Nicolazo (France), Prof. Mayda
(UsA), Prof. Pravdic (Yugoslavia), Mr. Deeb (Lebanon), Prof. Treves
(Italy) and Mr. Lymberides (Greece) and Mr. Tsompanopoulos (Greece).

The meeting was adjourned at 17.30 hours
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Recommendations prepared by

the working group of the IJO Advisory Committee

Tite rzcommendations herein represent the conclusions arrived at
at the last IJO Advisory Committee meeting in June, 1978 and
not the final recommendations to be submitted to UNEP.

Théy are presented to the experts'meeting as a useful point

of departure for its discussions on requisite legal measures
and controls and it is hoped that it will assist the meeting

in formulating final recommendations to be submitted to UNEP.



INTRODUCTION

The Convention for the Protection of the Mediterranean Sea
Against Pollution, 1976, provides in Art. 7, which relates

to "pollution resulting from exploration and exploitation of
the continental shelf and the seabed and its subsoil" that

"The Contracting Parties shall take all appropriate
measures to prevent, abate and combat pollution of
the Mediterranean Sea Area resulting from explora-
tion and exploitatibn of the continental shelf and
the seabed and its subsoil".

Thus, the geographical scope of the present study will be
limited to the Mediterxrranean Sea Area as defined in Art. 1
para. 1 of the Barcelona Convention. The general obligation
mentioned above raises questions involving the definitions
of the key words contained therein. Since any definitions
adopted would determine the scope and content of the dis-
cussions and study, it is proposed to examine carefully the
definitions and meanings of the following key words:

1) Pollutiocon

— . v Sk e e S o

Art. 2 para. (a) of the Barcelona Convention gives the fol-
lowing definition.

"Pollution means the introduction by man, directly
or indirectly, of substances or energy into the
marine environment resulting in such deleterious
effects as harm to living resources, hazards to
human health, hindrance to marine actiwvities in-
cluding fishing, impairment of gquality for use of

sea water and reduction of amenities".

One may wonder whether this definition is wide enough to
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include all kinds of deterioration of the marine environ-
ment. In particular, this definition does not include
certain activities which are recognised as sources’ of pol-
lution. It may be recalled that the term exploration and ex~
ploitation of the seabed and its subscil is used to cover
both offshore mining and offshore drilling. Offshore mining
may consist of excavating or scraping the seabed, and may
have deleteriocus effects which would harm living resources,
- but which is not included in the above definition of pol-
lution. As a consequence, it would be preferable for these
recommendations to consider not only "pollution" stricto
sensu, but any damage to the marine environment which causes
ecological imbalance in that environment. And indeed, the
Third Conference on the Law of the Sea has already modified
the above definition to cover marine life and other marine
activities. It is however advisable to await its establish-
ment of a new definition in international law before pro-
posing a corresponding amendment to the Barcelona Conven-
tion. The objective of this introduction is to point out the
need for future improvement of this definition.

— . A s S oy s o G o . T e ey P e ot B . Sy S Sy, Py i S b S

This expression encompasses all the various methods used in
the explcration and. exploitation process, whether they are
offshore mining, drilling or any other means of exploration
and exploitation. These recommendations are intended to
cover all these activities but it is pointed out that in
certain instances, by virtue of the very nature of the
method used, a need to modify these recommendations or to
develop new ones might arise. If these recommendations
concentrate in certain areas on offshore drilling for
hydrocarbons, this is because at ?he present stage that is

the most important and widespread exploration and exploita-
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tion activity in the Mediterranean.

A further clarification of this expression is necessary
because there are three classes of activities involved:

. exploration for, and exploitation of, the resources
of the seabed;

. ancillary activities, e.g., submarine pipelines and
transportation of the extracted product from the
installation to shore, which can hardly be separa-
ted from offshore mining and drilling:

. other uses of the seabed, such as the la§ing down of
underwater cables, which in themselves could not be termed
"exploration and exploitation" in the conventicnal

meaning of that expression.

The activities in the third category could nevertheless have
harmful effects on the marine environment and it is felt
that a substantial gap will be created if such activities
are not considered in these recommendations. As a result,
and i« order to give the subject-the detailed treatment that
it desccrves, the experts. are reguested to discuss and cla-
rify the meaning of the expression and the activities covered
by it. For the moment, hcwever, these recommendations will
refer to "exploration and exploitation and other related
activities”. It may also be advisable to prepare a list of
activities covered by that expression to be attached as an
annex to whatever protocol is formulated pursuant to

Article 7.
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The Advisory Commititee considers it to be beyond the scope
or the mandate of this meeting te define the precise juris-
dictional limits of the continental shelf. This is in view
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of the continuing work of the Third Conference on the Law of
the Sea and also because in a region like the Mediterranean,
delimitation of this and other marine zones depends on bi-
or multi-lateral agreements between States in the region.
For the purpose of this meeting however, the following
pelicy will be adopted:

~ The recommendations herein apply to the preven-
tion and control of pollution resulting from
exploration and exploitation or related activi-
ties which are carried out within the limits of
the Mediterranean Coastal States' national juris-

dictions.

- It is emphasised, howéver, that this may be a much
more extensive interpretation than may be envisa-
ged under Article 7 of the Barcelcna Convention, and
that the final responsibility and decision as to
what activity or what zone to include lie with the

coastal States.

4) Installations

It is recognised that the advice of the technical experts on’
the various types of installations and facilities used in

the offshore industry is required in order to formulate a
precise definition. For this reason, no definition is

proposed at this stage but it is suggested that the defini-
tion of installation in Article 1 of the Convention on

Civil Liability for 0il Pollution Damage resulting from
Exploration for, and Exploitation of, seabed Mineral Resources,
London 1976 (the 1976 London Convention) could be used as a
model. Transportation systems for the extracted product,

such as submarine pipelines, should be included in whatever

definition is adopted. .



Each Mediterranean Coastal State should designate an oper-
ator of an installation for the purposes of these recom-
mendations or, in the absence of such designation, the
person who is in overall control of the activities carried
out on the installation should be deemed to be the operator.

T — e VT et e Pl e b S —

It is submitted that in the Mediterranean sea area, with
systems of law which vary considerably, a precise definition
is needed to ensure reasonable consistency. Proposals on
such a definition could be submitted for consideration only
after a careful study of the relevant legislation and prac-
tice in the different jurisdisctions, therefore no defini-

tion is recommended at this stage.

PROPOSED RECOMMENDATIONS

GENERAL OBLIGATION

It is emphasised that in the marine environment most cases
of contamination of the sea in a particular area have an
impact on the body of water as a whole and become cases of
transfrontier pcllution. In a semi-enclosed sea such as the
Mediterranean, this is even more so. Therefore in the Medi-
terranean, a need arises not only for regional regulatory
action but for harmonisation of national legislative and
reéulatory processes which will ensure that uniform pre-
ventive and remedial environmental standards are met. These
recommendations attempt to satisfy this need by preposing,

in addition to a common regional- policy, common national
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ards for preventive, remedial and compensatory measures

. !

~ design and construction standards for installations
- monitoring environmental effects of offshore

The Mediterranean Coastal States should consider
the environmental impact when authorising explo-
ration and exploitation of the continental shelf
and the seabed and its subsoil undex their Jjuris-
diction and, in accordance with Article 4 (1)

and (3) of the Barcelona Convention, they should
cooperate with each other in formulating a com-—
mon policy for the protection of the Mediterranean

Sea Area from pollution of the marine environment

stand
such as:-
- environmental impact assessment
activities
~ contingency planning
~ ¢ivil liability and insurance for damage
- recognition and enforcement of judgments
- financial guarantees for damage
2. ‘ENVIRONMENTAL IMPACT ASSESSMENT
2.1.1
resulting from this type of activity.
2.1.2

In formulating this policy, States should take
into account the objectives behind UNEP's pro-
posed Protocol on Specially Protected Marine and
Coastal Areas in order to ensure that such areas
are protected when considering the initiation or
authorisation of any exploration and exploitation

project.



2.1.3

2.1.4

2.1.5

2.2.1
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The function of implementing the requirements of

the said policy should be performed by the existing
Secretariat of the Barcelona Conventioﬁ which could
also serve as a medium for notifying and consulting
with other Mediterranean States on the potential and
actual transfrontier impact of proposed and on-

going exploration and exploitation.

Mediterranean Coastal States should reguire that an
environmental impact assessment be prepared by the
operator of a proposéd exploration and exploitation
project to be carried out in an area under the juris-
diction.of any such State. Such assessment should

be submitted to the State concerned with a request
for a permit to establish the project. The State
should notify the Secretariat of such application.

The appropriate State should evaluate the said
assessment, and if it is determined that pollution
is likely to occur the permit should not be granted.

Applications for a permit should be accompanied by
an impact statement covering at least the following

details:

(a) the geographical boundaries of the area within
which the activities are to be conducted;

(b) an analysis of the initial state of the site,
describing in particular, the individual biolo-
gical features of the surrounding marine envi-

ronment;

{c) the nature and the aim of the proposed activi-

ties;
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(d) the method and the means to be used;

_(e) an evaluation of the effects of the instal-
lation and its operation on the envirdnment;

(f) a description of any effects of the instal-
lation and its operation on any endangered
species listed in the appendices to the Con-

vention on International Trade in Endangered

species of Wild Fauna and Flora, 1973; any

species which shall be declared endangered by a
Mediterranean Coastal State or which shall be
included in any list to be prepared by the
Mediterranean Coastal States when formuiating
the aforesaid common policy, and the measures

proposed to protect such species;

(g) a description of the measures proposed to
prevent, reduce or eliminate any damage or
risks of damage that may be caused to the env;ron-
ment and in particular, to fauna, flora and

ecological balance;

(h) possible alternative measures to the proposed
ones to prevent, reduce or eliminate any damage
or risks of damage that may be caused to the
environment and in particular, to fauna, flora

and ecological balance;

(1) the measures for rehabilitating or reinstituting
the condition of the marine environment at the
end of the operation and the removal of the in~

stallation.

2.2.2 As a prerequisite for obtaining a permit, assurance
should be given by the operator that the installation



2.3

2.4

2,5.1
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will be staffed with licensed personnel.

(a2) such licences should be issued by appropriate
state authorities upon a showing of peérsonnel
training and competence according to common

" standards of operator training to be established
by the Mediterranean Coastal States;

(b) such licences should be renewed at three year
intervals upon applications accompanied by proof
of successful participation in approved operator
training and refresher courses.

States or the Secretariat may request further

details in addition to those specified in paragraph

2.2 above and applicants should be obliged to comply

with such request.

Each State should designate an appropriate agency

for issuing permits.

Before the permit granting agency makes its decision
to issue a permit, provision should be made to
publish such application in at least 2 newspapers
having a circulation in the capital of the State and
in the towns nearest to the proposed site of the
installation. The application should alsc be trans-
mitted to the Secretariat and the responsible
agencies of other countries likely to be affected

by the operations.

A public hearing allowing concerned persons to te-
stify should be held before a permit is issued.

Authorities and nationals of Mediterranean States
likely to be affected by-the proposed exploration
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and exploitation project should also have the op-
portunity to participate in the hearing on the same
basis as nationals of the State to which the applica~

tion for a permit has been addressed.

2.6 Installations established prior to the adoption
of these recommendations should also cbtain a
permit and should be obliged to comply with, and/or
adjust to, the specified environment standards.

2.7 Any decision of the permit granting agency may be
contested in a forum of competent jurisdiction.

2.8 States should submit to the Secretariat detailed
information on permits issued by them and the speci-
fied measures to ensure protection of the marine en-
vironment during and after operations concerning the
exploration for and exploitation of the Continental
shelf and the seabed and its subsoil.

DESIGN, CONSTRUCTION SITING AND REGISTRATION OF INSTALLATIONS

In relation to the design, construction and siting of instal-
lations used for exploration and exploitation, it is recom-
mended that:

3.1.1 Installations should be so designed, constructed and
eguipped in accordance with the best available tech-
nology so as to avoid any intentional or unintentional

operational discharge.

3.1.2 All installations should be equipped so as to avoid

any discharge or leazkage or spillage into the sea



3,1.3

3‘1‘4

3.1.5

3.2.3
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during pumping, piping or discharging of the extracted
product at any time.

- ‘
Any ship to or from which pumping, piping or dis-
charge is carried out on or near an installation
should be equipped so as to avoid any discharge into

the sea during such operations.

All installations should have adequate equipment and
storage room to safely retain the extracted product
according to common standards of safety applicable

in the Mediterranean Sea Area.

All installations should be equipped with devices
for monitoring any operation and ascertaining if a

discharge is made into the sea.

All installations should be so designed, cons-
tructed, staffed, equipped, and operated so as to
minimise risks of unintenticnal harm to the marine

environment.

Coastal.States should designate around all instal-
lations, safety zones of a size so as to avoeid
interference by, or collisions with, ships. The
Coastal States must clearly indicate the installa-
tions and zones on charts, to which due publicity

must be given.

Coastal States should regquire that the location of
installations are easily ascertainable by adopting

uniform auditory and wvisual warning signals.



3.2.5

3.3.1
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Coastal States should specify uniform maximum limits
of size for all storage facilities thus reducing the
extent of pollution of the marine environment in

cases of accidental discharges.

In accordance with the best available technology.,
installations, and pipelines in particular, should
be designed, constructed and equipped with protec-
tive devices such as safety wvalves, in order to
minimize damage from ruptures.

Seabed pipelines should be located and buried under
the seabed in accordance with common minimum depth

requirements to be adopted by Mediterranean Coastal
States in order to minimize risks of accidents from

contacts with ships or other objects.

Coastal States should reguire all installations to
be registered and should create and maintain public

records of such registration.

Upon the termination of the operation of an in-
stallation, the installation should be removed and
all necessary measures taken to rehabilitate the

marine environment.

MONITORING, INJUNCTIONS AND SANCTIONS

4.1.1

All permit holders should be obliged to undertake at
periodic intervals, at least once every two years,
an assessment of the effects of the installation

and its operation on the surrounding area, taking
particular account of the special protection that
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must be given to vital habitats and especially,
important ecosystems. This report should be addres-
sed to the national permit granting agency and the
Secretariat, and made accessible to any interested
persons.
4.1.2 For the purpose of enforcing this monitoring obli-
gation States should conduct periodic surveys on the
installations for the purpose of verifying that the
conditions of the permit are being complied with.

4,2 Each Coastal State should designate an appropriate
agency and qualified enforcement officers as well as

all necessary technical and scientific personnel.

4.3.1 Injunctive relief, promulgated by the appropriate
authorities, should be available to the concerned
national authorities against violating operators, in
order to enforce the provisions of the permit and/or
to take corrective action to prevent damage to the

environment.

4.3.2 Failure to comply with such injunctive orders within
a time limit to be specified by the appropriate
authority, or repeated viclations of the conditions
of the permit should result in a revocation of the

permit.

5. CONTINGENCY PLANNING

The foregoing relate to measures aimed at regulating the

operations on an installation in-such a way as to prevent
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any accident which results, or is likely to result, in an
uncontrolled discharge of harmful substances into the marine
environment. If for any reason these precautions fail and
there is an accident, there should be a contingency plan
which can be brought into effect immediately for cooperative
action to minimize its effects.

The substance of the relevant provisions in the "Protocol
Concerning Cooperation in Combating Pollution of the Medi-
terranean Sea by 0il and Other Harmful Substances in Cases

of Emergency" is considered to be adequate for this purpose.

Where the aforesaid protocol is not binding on all. Mediter-
ranean States at the time that these recommendations shall
be adopted, the relevant provisions therein should be incor-

porated as paragraph 5 of these recommendations.

EXCHANGE OF INFORMATION

In addition to the foregoing, it is desirable for Mediter-
ranean Coastal States to exchange information among them-
selves with a view, not only to disseminate information on
potentially harmful technology, but principally, to exchange
information on new methods whose potential polluting effects
are minimized and which, as a result, should be adopted as
far as is practicable and economically feasible, by the

States. For this purpose it is recommended that:

6.1 A common depository should be established within
. the Secretariat and should compile information
on new legal, scientific or technological develop-
ments which might have any effect whatsoever on

environmental protection policy.
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6.2, Information acquired by the depository should be
catalogued and made available to Coastal states by
the best available archival methods, including

electronic data storage and retrieval systems.

CIVIL LIABILITY AND COMPENSATION FOR DAMAGE (+)

It is realized that with regard to rights and obligations
between States in cases of transfrontier environmental
pollution the question of State resp0nsibiiity might arise.
This topic is considered to be beyond the scope and mandate
of the present study and in any case, falls within the com-
petence of other international bodies such as the Interna-
tional Law Commission and UNEP. The objective of the fol-

lowing recommendations is to develop a uniform and compre-

hensive system of compensation for damage suffered by victims,

irrespective of nationality. As a result, no distinction is
made between marine pocllution damage having transfrontier
effects and those which do not -- nationals of foreign coun-
tries who suffer damage are to be granted equal access, and
equality of treatment with regard to the recommendations

stated herein.

(+) The experts' meeting is reminded that one of the
problems it has to consider in relation to this
topit is the feasibility of having a separate pro-
tocol on civil liability and compensation for damage
from all sources of marine pollution in the Mediter-
ranean or of incorporating provisions on civil lia-~-
bility and compensation for damage arising from each
source of pollution in respective legal instruments.
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These recommendations have a 2-fold purpose: they represent
a common régional policy for the Mediterranean as well as
recommendations for provisions to be included in national
legislation. With regard to the latter, the Mediterranean
States are urged to harmonise their internal legislation
to reflect the principles embodied in these recommenda-

tions.

7.1 Coastal States should, by their internal legal
processes, providé that compensation be paid to
parties injured by actions arising from exploration
for, and exploitation of, the resources of the
continental sﬁélf and the seabed and its subsoil
which cause environmental pollution or other damage.

7.2.1 Subject to éxcéptions hereinafter stated, civil
liability hereby imposed should arise in any case
where an operator encages in activities from which
environmental pollution or other damage results
whether or not such activity is intentional or unin-

tentional (strict liability).

7.2.2 Such liability should attach and continue to attach
to any act or omission at the instigation of, during,
and after the operation of an installation. Abandon-
ment of such installations should not insulate the

operator of an installation form such liability.

7.3 Civil liability should be imposed as follows:

(a) Except as provided in (c) and (d), and subject to
the provision in (e) below, the operator of the

installation at the time of the incident should
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be liable for any pollution damage resulting
from the incident. !

(b) Where an installation has more than one operator,
they should be jointly and severally liable.

(¢) No liability for pollution damage should attach
to an operator if he proves that the damage
resulted from an act of war, hostilities, civil
war, insurrection, or a natural phenomenon of

exceptional, inevitable and irresistible character.

{(d) If both the operator and the wronged parties
were responsible for the damage, the forum
having jurisdiction should determine appropriate
proportional liability, and the operator should
pay compensation based only on his portion of
the liability.

(e) If the operator proves that the pollution resulted
wholly orx partly from an act or omission of a
third person done with intent to cause damage,
or from the negligence of a third person, the
operator should be liable for the damage, but
should have a right to be indemnified by that
third person, or have a right of contribution
from him, to the extent to which that person
contributed to the cause cof the damage, as the

case may be.

It is recognised that decisions on limitation of
liability involve important policy consideratiomns.
For this reason no recommendations are proposed but

the follewing proposal is submitted for consideration:



-20-

For the purpose of determining where the damage was
suffered, damage done in an area in which, in ac-
cordance with international law, a State has sove-
reign riéhts over natural resources should be deemed
to have been suffered in that State.

7.6.2 Fach State should ensure that its courts possess
= the necessary jurisdiction to entertain such actions

for compensation.

7.7.1 Any judgment given by a court with jurisdiction
in accordance with paragraph 7.6 which is enforceable
in the State of origin where it is no longer subject
to ordinary forms of review, should be recognized in

any Mediterranean Coastal State, except:
(a) where the judgment was obtained by fraud; or

(b) where the defendant was not given notice in
accordance with principles to be accepted by the.
Mediterranean States and a fair opportunity to

present his case.

7.7.2 A judgment recognized under paragraph 7.7.1 above
should be enforceable in each Mediterranean Coastal
State as soon as the formalities reguired in that
State have been complied with. The formalities
should not permit the merits of the case to be re-
opened, nor a reconsideration of the appliicable

law.

8. GUARANTEE FUNDS (+)

§.1 An International Guarantee Fund should be esta-

blished. This Fund should finance activities related

(+) In relation to this topic, experts are reminded that
in formulating any final proposals to be presented
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to the prevention of marine pollution in the Medi-
terranean at both the national and intexrnational
levels, and should be used for the following specific

puarposes:

Environmental Protection. A portion of the Fund

should be retained for environmental protection. It
should be used for the preservation and improvement

of the environment including, inter alia, financing

scientific research, protection of the environ-
ment, training of personnel, establishing effective
monitoring and enforcement methods, financing
clean-up operations, rehabilitating the damaged
environment and compensating victims who cannot be

otherwise compensated.

International Compensation. The portion of the

funds allocated for this purpose should be used
for compensation of victims at the international
level under the following circumstances:

to UNEP, account should be taken of:

Resclution 4 of the Barcelona Conference of Plenipo-

tentiaries which calls upon UNEP, as the Organization
responsible for the Secretariat functions of the Con-
vention, to:

"a) propose that a study should be made of

the possibility of establishing an Interstate
Guarantee Fund for the Mediterranean Sea Area
and that the study should be entrusted to a
committee of experts from the Contracting Parties
to the Convention;

b} request the said committee of experts to
report to the Contracting Parties concerning

the implications of the. establishment of the

fund, in oxder that, at a later stage, appro-
priate legal instruments may be prepared.”
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(i) Where, by reason of a statutory exemption clause,
the operator was deemed not to be liable for the
pollution dahage. L.

(ii) Where the liability of an operator fell short
of the damage done, as a result of any statu-
tory limitation to his liability imposed in

accordance with these recommendations.

(iii) Where the operator for any reason was unable

to meet in full his legal liabilities for the
pollution damage, preventive and remedial
measures, and any further damage resulting
therefrom.

Restoration of the condition of sea waters and the

seabed. Where damage cannot be directly attributed
to a specific installation, the portion of the Fund
retained for this purpose should be used at the
discretion of the Administrators of the Fund, for
the purpose of restoring, insofar as is reasonably
possible, the part of the environment which has
been detrimentally affected.

International research and monitoring. Bearing in

mind the special circumstances of the Mediterranean,
it is recommended that a portion of the Fund should
be used to finance continuing research and moni-

toring directed toward establishing an early warning

system to deal with long-term environmental damage.

No recommendations are proposed at this stage for
the management and administration of this Fund since

these are policy guestions. With regard to the
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source of these funds, it is realised that this is
also a policy consideration, but it is recommended
that licensing fees and a portion of the profits

from exploration and exploitation should be retained
for certain uses of the Fund at least, in particular,
for use at the national level referred to in paragraph
8.2 above.



