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Inputs of the International Centre for Comparative Environmental Law (CIDCE) in view of the Second Substantive Session of the Ad Hoc Open-ended Working Group established pursuant to Resolution 72/277 “Towards a Global Pact for the Environment”


Introduction

1.	The International Centre for Comparative Environmental Law (CIDCE)[footnoteRef:1] is of the view that there is a pressing need for a global convention embedding the right to the environment and is strongly committed to supporting the on-going negotiation process towards a Global Pact for the Environment, within the UN General Assembly, through the Ad Hoc Open-ended Working Group (“Working Group”) established pursuant to Resolution 72/277 of 10 May 2018. [1:  https://cidce.org.] 


2.	In August 2018, CIDCE provided inputs to the preparation of the UN Secretary-General's report on possible gaps in international environmental law and environment-related instruments, arguing that the time has come to enshrine the human right to a healthy environment in a dedicated world treaty, and setting forth the benefit of creating such a treaty.[footnoteRef:2] In this connection, a proposed Third International Covenant on the Human Right to the Environment was put forward by CIDCE in 2017[footnoteRef:3] and sent to the Human Rights Council in Geneva.[footnoteRef:4] [2: https://globalpact.informea.org/sites/default/files/documents/CIDCE%20contribution%20to%20SG%20Technical%20Report%20on%20possible%20gaps%20in%20IEL%202018.pdf.]  [3:  https://cidce.org/wp-content/uploads/2016/08/Draft-of-the-International-Covenant-on-the-Human-Right-to-the-Environment_15.II_.2017_EN.pdf.]  [4:  A/HRC/34/NGO/60, 15 February 2017.] 


3.	CIDCE welcomes the report of Secretary-General on “Gaps in international environmental law and environment-related instruments: towards a global pact for the environment” (“SG Report”) released on 30 November 2019 (A/73/419). The report accurately observes that “there is no single overarching normative framework in the area of international environmental law that sets out what might be characterized as rules and principles of general application” (para. 3), pointing out that a “comprehensive and unifying international instrument” embracing all the principles of environmental law “would contribute to making them more effective and strengthen their implementation”, while providing for “better harmonization, predictability and certainty” (paras 10 and 102).

4.	In light of the discussions held around the SG Report at the 1st substantive session of the Working Group in January 2019, CIDCE offers the following remarks as a contribution to the further deliberations of the Working Group during its forthcoming substantive session in March 2019. The comments focus on the main legal issues that were raised throughout the previous substantive session of the Working Group, which primarily relate to the assessment of gaps in international environmental law (“IEL”) and how they could be addressed through the proposed Global Pact for the Environment (“Global Pact”).

Meaning of a gap in IEL

5.	At the 1st substantive session of the Working Group, some delegations considered that, before reviewing gaps in IEL, it would be useful to have a common understanding of what a “gap” means. In common language, a gap is a hiatus, void or lacuna. Usually this word also has the same meaning in legal terminology, although there might be differences in how legal traditions handle the existence of gaps. Under Resolution 72/277, the Working Group is mandated to analyse gaps from an international law standpoint. In reference to IEL specifically, gaps can be found either within or across regulatory regimes, or when there is no regulation at all.

6.	Beyond the semantic debate surrounding the notion of gap per se, and whether gaps are found within or across existing regimes, governance structures or implementation mechanisms, there is a key concern of primary importance: the need to acknowledge that the most meaningful substantive gap in IEL which a Global Pact should address is the absence of an overarching legal framework that globally recognizes the human right to a healthy environment. As the former Special Rapporteur on human rights and the environment, John Knox, plainly put it last year: “Although this right has been recognized, in various forms, in regional agreements and in most national constitutions, it has not been adopted in a human rights agreement of global application” (A/HRC/37/59, para 11).

7.	This assertion was authoritatively reiterated by David Boyd and John Knox, respectively current an previous Special Rapporteurs on human rights and the environment, who jointly stated in 2018: “Of paramount importance in this regard is the legal recognition of the right to a healthy environment at the global level, so that this fundamental human right can be enjoyed by all persons in all States, rather than in the subset of countries where it is currently recognized. The global recognition of this right would fill a glaring gap in the architecture of international human rights” (A/73/188, para 53). 

8.	Such recognition is therefore a crucial step to overcome the asymmetries currently found in different regional treaties and domestic laws dealing with the protection of the environment, and has the potential to unite different understandings and to serve as a fundamental theoretical basis for the development of IEL.

A Global Pact beyond the gaps issue

9.	Reflecting on the findings of the SG Report on the gaps issue during the 1st substantive session of the Working Group, a number of delegates were satisfied that it had successfully delineated the problem as directed by Resolution 72/277. However, the crux of the matter is that the need for a Global Pact does not only hinge on the existence of gaps in IEL.

10.	While it is broadly acknowledged that significant gaps in IEL do exist, assuming that a Global Pact depends on their complete assessment in order to come to fruition is a non-sequitur of sorts: the continued advancement of IEL has been, and should continue to be, the result of the permanent commitment of international society to the matter. The further argument posed by some delegations that certain gaps could be intentional, as the result of negotiated compromise, is therefore a moot point.

11.	Thus, whereas the debate on gaps in IEL is central to the mandate of the Working Group, a consensual agreement on the full array of existing gaps and on the way they ought to be tackled should not be seen as a necessary prerequisite for developing a Global Pact. It would suffice to consider that some commonly accepted major gaps in IEL might be addressed through the proposed Global Pact to justify the launching of its negotiation. As noted above, the lack of a treaty formally recognizing the right to the environment at the international level, for example, is a strong argument in point.

Gaps versus weaknesses in IEL

12.	The extensive debate generated by the gaps issue at the 1st substantive session of the Working Group included concerns voiced by some delegations that the mere acknowledgment of the existence of gaps in IEL could be dangerous, as it would amount to recognizing systemic weaknesses in IEL, hence inducing inaction or disengagement on grounds of alleged legal lacunae.

13.	However, international law does not harbour such a scenario. There is a wide range of sources of international law in general, and of IEL in particular, on which solutions for individual non-compliance cases can be built through systemic interpretation. Nevertheless, there is ample room, and indeed the need, for improvement. The clearer the rules, the weaker the basis to argue for compliance avoidance, and the less likely the situations in which one would need to rely on case-by-case hermeneutics. Actually, a Global Pact would offer fresh guidance to both international and domestic courts in the specific legal areas that it would cover.

14.	On the other hand, if concerns stemming from the acknowledgment of gaps were to prevail, IEL would likely become an ossified structure, as fear of recognizing systemic shortcomings would detain progress altogether.

Why is a Global Pact needed?

15.	It was argued in the course of the 1st substantive session of the Working Group that, instead of creating a new legal text on the environment, existing mechanisms and institutions should be strengthened to enhance their effectiveness. Given also that there are already too many instruments, with a number of then facing serious implementation challenges, it was considered that greater emphasis should be put on proper enforcement of existing treaties, as opposed to developing additional ones.

16.	Here the dissent is purely apparent, as a Global Pact would in fact significantly contribute to the achievement of the universally shared goal of improving compliance and effectiveness. Creation of such a touchstone – a comprehensive and unifying legally binding international instrument on the environment – would bring much needed cohesion to the treaty system as a whole, and provide building blocks to reinforce its effective implementation. Hence, the task at hand should definitely not be framed in terms of an either-or proposition: a Global Pact would certainly add value by fostering and nurturing existing treaties, rather than detracting attention or efforts from the pursuit of their enforcement.

17.	Some countries whose constitutions recognize the right to a healthy environment may take this for granted. However, the ripple effect that a Global Pact would have across the board – both internationally as well as domestically – would not be negligible, especially considering the remarkable advancement of IEL since the recognition of a broad set of principles at the Rio Summit in 1992. A Global Pact would surely have the potential of prompting a similar domino effect over the decade following its adoption.

Gaps within/across regimes

18.	Discussions at the 1st substantive session of the Working Group also revolved extensively around the assessment that gaps in IEL tend to exist more across than within regulatory regimes, with many delegations concurring with this assumption. A number of delegations argued that IEL evolved within sectoral regimes that are quite distinct, and that any gaps within the various multilateral environmental agreements (MEAs) should therefore be addressed through different channels, expressing doubts as to the merits of a Global Pact in this regard.

19.	Such a view is questionable as even though sectoral regimes typically show a high degree of specialization, they are not without flaws and are surely not immune to obsolescence. In a holistic perspective, however, IEL should be approached in systemic terms. As fragmentation occurs transversally, across regimes – for instance, some treaties expressly recognize the rights of indigenous peoples, while other do not –, a Global Pact would provide a vital vehicle for cohesion, unity and synergy system-wide.

Special regimes and a Global Pact

20.	The specialization that is inherent in each environmental legal regime has peculiarities that must clearly be respected. Yet, this is not in the least incongruent with the concept of a Global Pact.

21.	Indeed, four and a half decades after the 1972 Stockholm Conference on the Human Environment, there is sufficient accumulated experience to assess the effectiveness of the efforts to incorporate the environmental agenda into international discussion forums. This has led to the perception that addressing international environmental issues in a casuistic, ad hoc, fashion is less than ideal, and that a greater degree of coordination is needed.

22.	The multiplicity of actors, locations and themes involved in the environmental regimes creates complexities that have been difficult to articulate. Although local, regional, national and global initiatives have been flourishing in both the public and private sectors, these efforts still lack more robust coordination. By attempting to provide a common framework of international environmental legal concepts, the proposed Global Pact would serve as an authoritative reference helping bring coherence to the myriad of relationships unfolding in the global environmental arena.

23.	From a pragmatic standpoint, a set of common principles and rules would, at the very least, expedite future sectoral negotiations, as the need to negotiate general principles for each sectoral treaty would no longer exist.

Advancing IEL principles through a Global Pact

24.	A growing set of IEL principles has been in constant development, chiefly in the past three decades, in order to adequately reflect the growing importance of ensuring protection of the environment on a global scale. 

25.	A primary goal of the Global Pact would be that of compiling widely accepted principles of IEL, providing a uniform conceptual framework for the interpretation of MEAs and other relevant instruments. Echoing this vision, David Boyd sees the proposed pact as “a new global treaty setting forth key principles of international environmental law” (Newsletter, 30 January 2019). Such a compilation should capture both well-established principles as well as newly recognized principles.

26.	Indeed, a Global Pact would allow codifying well-established principles of IEL in a consistent way, providing common understanding for their interpretation and enforcement. At the same time, developing the Global Pact would offer an invaluable opportunity to effectively foster the advancement of IEL by codifying newly recognized principles. These would include, most notably, the principle of non-regression and the principle of participation of non-state actors.

27.	Acknowledged in the context of international human rights law, the non-regression principle is recognized under IEL only in sectoral treaties, at global or regional level, such as the 2015 Paris Climate Agreement or the 2018 Escazú Regional Agreement on Access to Information, Public Participation and Justice in Environmental Matters in Latin America and the Caribbean. The ever-expanding recognition of the principle of non-regression is a harbinger of the realization that there is no room for recession in the process. Hence the need to codify it through the Global Pact as a general principle of IEL.

28.	The issue of participation of non-state actors is also particularly significant because despite the growing role of such dynamic actors as subjects of international law, civil society still suffers from a noticeable participation deficit in international negotiations. The first-ever global assessment of the environmental rule of law recently found that “effective engagement of an informed civil society results in better decision making by governments, more responsible environmental actions by companies, and more effective environmental law.” (UNEP, Environmental Rule of Law. First Global Report, 2019). By codifying this principle, the Global Pact would appropriately empower civil society representatives to be part of all relevant forums, including in defence of environmental rights and for the protection of environmental rights defenders. 

29.	The principle of common but differentiated responsibilities, which was the subject much debate at 1st substantive session of the Working Group, would obviously be reaffirmed in the Global Pact. Recognizing the centrality of capacity building in this regard, no new obligations would disproportionately burden least developed and developing countries. To the contrary, the Global Pact would aim at establishing a framework that favours compliance and environmental fairness.

30.	More generally, the Global Pact would provide much-needed conceptual clarity, precision and gravitas to the IEL principles, which have evolved through various legal and diplomatic processes over the last fifty years, thus equipping the entire regime of environmental law with the required cohesion.

Sharpening the focus: beyond the gaps discussion, moving towards a Global Pact

31.	In the course of the 1st substantive session, a view was aired that the Working Group might not be the appropriate setting for discussing gaps in IEL. Noting that the International Law Commission has a mandate to codify general principles of law, its was argued that the Working Group should not continue tackling the gaps issue as it would unduly duplicate on-going efforts within the UN system. Thus, the Working Group should refrain from considering the matter further until the International Law Commission has completed its work.

32. 	It should be recalled, however, that the Commission is addressing “general principles of law”, not IEL principles specifically (Report of the International Law Commission, 2017, A/72/10). Environmental matters may naturally be transversal or incidental to questions based on other grounds, for instance health, peace and security, food safety or international trade. Yet, the specificity of the object of IEL, and the relevance of environmental protection to ensure continuity of life on the planet, amply justify an endeavour to address IEL as an independent topic, in this case through the Working Group that was mandated to do so by Resolution 72/277.

33.	On the other hand, some delegations maintained that the Working Group lacks the resources and expertise required to properly assess IEL gaps. It should nevertheless be reminded that the initial proposal of a Global Pact was drawn up by a civil society group of prominent experts in IEL from around the globe. True to the origins of the Global Pact, environmental lawyers from civil society remain firmly committed to the process triggered by Resolution 72/277, as it is an excellent opportunity to promote a range of improvements to strengthen IEL.

34.	In this perspective, the focus of the Working Group’s future deliberations should be further sharpened to enable it to make clear recommendations to the General Assembly, during the first half of 2019, for the “convening of an intergovernmental conference to adopt an international instrument” (Resolution 72/277, para 2). Beyond the important discussion on gaps in IEL, the Working Group should decisively move towards considering the intended shape and content of the proposed Global Pact, already at its forthcoming substantive session in March, with a view to dedicating most of the 3rd substantive session to an in-depth debate around the Global Pact itself.

35.	Henceforth, the fundamental issue at stake lies in a broad-based acknowledgement the a Global Pact is really needed, that it should boldly recognize the right of all human beings to a healthy environment in harmony with nature, and that it should also provide a international framework for greater coherence, clarity, unity, synergy and effectiveness of IEL principles and norms of general application.
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