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Foreword

The 1992 “Earth Summit” found commen ground upon which
human development can be put on an environmentally
sustainable footing. In 1993, completion of negotiations for the
Uruguay Round set the course for a further liberalisation of
international trade. One of the most pressing and complex
challenges facing our generation is the search for a workable
synthesis of the two, of economic relations and environmental
realitics.

We must embark upon this course. not because it is easy. but
because it is necessary. Our planet’s ccological vital-signs
continue to warn us of an accelerating rate of degradation -
depletion of the ozone layer that shields us from harmful solar
radiation, crosion of productive soils needed to grow food.
contamination of freshwater with hazardous wastes. depletion
of fish stocks, the massive loss of biodiversity. the threat of
climate change and global warming.

An important challenge identificd at the Earth Summit is
ensuring that trade and environment are “mutually supportive™.
It is hoped that this series, providing analysis on selected
environmental issues of relevance to the environment - trade
debate, will contribute to the search for solutions now under

way.

Elizabeth Dowdeswell
Execurive Director
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The Basel Convention is the first global
environmental treaty addressing the
international transfer of hazardous wastes,

an issue which had previously escaped
| legal regulati

3

1 0 extent,

In 1989, ENVIRONMENTAL CONCERNS LED TO THE ADOPTON OF
the Basel Convention on the Control of Transbounary

Movements of Hazadrous Wastes and their Disposal under the
auspices of UNEP. The Basel Convention is the first global
environmental treaty addressing the international transfer of
hazardous wastes, an issue which had previously escaped legal
regulation to a large extent. The key environmental aims of the
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Basel Convention are to reduce the generation of hazardous
wastes, to encourage their disposal as close as possible to the
source of generation, and to ensure that all hazardous wasles
are managed in an environmentally sound manner. One of the
primary concerns is to safeguard the environment in countries
with less developed technical and regulatory infrastructures
against the uncontrolled influx of hazardous wastes originating
in industrialized nations.

The Basel Convention is continually reviewed and developed
further by its Contracting Parties, in accordance with emerging
needs and changing priorities. A significant development is a
1994 decision of the Conference of the Parties to enhance the
protection afforded to less industrialized countries by prohibiting
transhoundary movements of hazardous wastes from OECD to
non-OECD countries. In addition to the Basel Convention, a
number of regional agreements on hazardous wastes have been
adopted in recent years to address specific regional needs,
contributing to an emerging global regulatory system for the
management of hazardous wastes.

These efforts can be viewed as building upon broader
objectives of sustainable development - including sustainable
practices related to waste management - formally agreed by the
international community at the UN Conference on Environment
and Development (UNCED) in 1992. Agenda 21, the action
agenda adopted by UNCED, endorses practices of direct
relevance to the main goals of the Basel Convention, including
the promotion of cleaner production and the so-called “cradle-
lo-grave monitoring” of hazardous wastes.

Beyond its environmental merits, the emerging global
regulatory system for the management of hazardous wastes also
has potential repercussions for other areas of international
cooperation. As a result of the increasing attention given to
environmental problems within the framework of global and
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regional free trade agreements, issues with potential implications
for both environmental protection and trade liberalization have
begun to appear on international agendas. The prohibition of
hazardous waste traffic between OECD and non-OECD
countries for recycling as well as disposal may have some impact
not only on the protection of human health and the environment,
but also on industrial activity in both groups of countries. In the
discussion of ways and means to ensure the best possible
management of hazardous wastes while protecting the
environment in developing and transitional economies. the
North-South dimension of the problem was often at issue, as
was the relationship between industrialized and non-
industrialized nations. The successtul building of an international
legal regime for the management of hazardous waslte, which we
have witnessed in recent years, thus raises a number of interesting
questions.

During the negotiation process on the Basel Convention and
in the years following its adoption, the often disastrous effects
of uncontrolled disposal of hazardous wastes from industrialized
nations in developing countrics were at the center of international
attention. This issue is of major concern not only to governments,
international organizations, and the NGO community, but also
within the academic world: a majority of the publications on
international transfer of hazardous wastes deal with the
protection of developing countries against illicit dumping of
hazardous wastes. This universal interest was instrumental in
the adoption of international measures for the protection of
developing countries against these practices.

This paper is not intended primarily as an addition to the
already substantial literature on the situation of developing
countries targeted for illicit hazardous waste disposal. While
giving due consideration to this serious and important problem,
it attempts to address some of the questions raised above. In
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Chapter 1, it outlines some of the facts about the international
hazardous waste trade. The second chapter describes the Basel
Convention and the other components of the global legal regime
addressing the transboundary movement of toxic waste. Chapter
3 addresses some of the issues that are of concern in the context
of sustainable industrial activity in all countries; What substances
are covered by the relevant international legal instruments? What
are the likely implications of the trade prohibition between
OECD and non-OECD countries? In what way will the
hazardous waste regime contribute to the promotion of cleaner
production, especially in developing countrics? The last chapter
then looks at some aspects of the reconciliation of environmental
and trade objectives in the regulation of the international
hazardous waste trade.



According to one estimate, the total
volume of organic chemicals produced
globally has gone up from seven
million metric tons in 1950 to over
250 million tons in 1985.

of HazdrdoUs Wastes'
Some Facts'

THE AMOUNT OF HAZARDOUS WASTES GENFRATED WORI D-WIDE
is constantly increasing, particularly in the industrialized nations.
World production of chemicals has multiplied in the past
decades: according 10 one estimate, the total volume of organic
chemicals produced globally has gone up from seven million
metric tons in 1950 1o over 250 million tons in 1985°. The amount
of hazardous wastes 13 believed 1o have increased accordingly,
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Faced with the problem of disposal, more and more holders of
hazardous wastes have, in recent years, chosen to export them
from the country of generation, cither for further treatment or
final disposal in another country, or for dumping or
incineration at sea.

It is very difficult to estimate the amounts of hazardous
wastes involved, In many countries, systematic monitoring of
hazardous waste management and collection of relevant data
does not exist. Where it is in place, the methods used are far
from uniform. National definitions of “wastes’ and “hazardous
wastes” vary widely, and states accordingly monitor different
types of wastes in different ways and to a different extent’.
Estimating the volume of hazardous wastes subject to
transboundary movement is even more difficult: a large number
of exports take place without the knowledge or beyond the
control of state authorities, which means that the actual quantitics
probably exceed official estimates by far'.

Given these difficulties, available figures are far from exact
and must be considered with caution. They can only give arough
indication of the scope of the problem. Estimates of the global
volume of hazardous wastes generated annually range from 300
to 500 million tons®. According 10 OECD estimates, the OECD
member states generated around 300 million tons ol hazardous
wastes per year in the late 1980s®, of which the United States
produced between 260 and 275 million tons’ and the member
states of the European Union {(previously the European
Community ) between 20 and 35 million tons®. Eastern European
states produced around 19 million tons, while the share of the
rest of the world amounted to about 16 million tons®. The
share of the United States appears particularly high because
in that country large quantities of dilute waste waters are
managed as hazardous wastes. In Europe, these are managed
under water protection regulations and do not appear in the
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hazardous waste statistics.

Of the wastes generated in the QOECD countries,
approximately ten per cent are shipped across international
frontiers'. The vast majority of these border crossings take place
within the OECD area. A cargo of hazardous wastes is believed
to cross a border within the OECD every five minutes". Within
Europe, approximately 2.2 million tons of hazardous wastes are
estimated (o make a total of 100’000 border crossings per year'~.
The number of hazardous waste movements within North
America has been estimated at 6,000 annually’’. However,
several hundred thousand tons of hazardous wastes are believed
to be moved between OECD and non-OECD states every year'*,

According to reports submitted to the International Maritime
Organization (IMO), between six and 17 million tons of
industrial wastes were dumped at sea by industrialized statcs
between 1980 and 1985. This amount is, however, reported to
be decreasing as dumping has been banned under several
international agreements in the late 1980s'S. Between 1980 and
1988, an estimated annual average of 1007000 tons of wastes,
particularly organic materials in liquid form, were incinerated
at sea's,

Although the reasons for exporting hazardous wastes from
the country of generation are diverse'’, they can be grouped
into three categories.

First, export of hazardous wastes takes place along the so-
called “path of least resistance”. Waste generators in many
industrialized states are faced with an increasing scarcity of
disposal facilities, growing public opposition to the
establishment and operation of such [acilities based on the so-
called NIMBY (Not In My Back Yard) syndrome, a tightening
of environmental rules and standards, and escalating disposal
costs as a result of these developments. For a long time, dumping
or inctneration at sea provided an easier and less costly
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alternative, but this option has been severely restricted under
the applicable treaties in recent years. The typical target country
may offer disposal options at prices that are often a mere fraction
of the disposal costs in the country of origin: according to a
study carried out in the late 1980s, the average disposal costs
for one ton of hazardous wastes in Africa was between US $2.50
and US $50, with equivalent costs in industrialized nations
ranging from US $100 to US $2,000". This discrepancy in costs
provides a powerful incentive for hazardous waste exports. Itis
the result of lower environmental standards, less public
opposition due to lack of information, less stringent - or non-
existent - laws and regulations, and a lack of control over
compliance in the target countries.

The international transfer of hazardous wastes carried out
for the above reasons frequently takes place in contravention of
such legal rules as do exist". Unscrupulous waste traders stand
to make gigantic profits. Uninformed individuals or corrupt
government officials in the importing states are induced, by
substantive financial offers®, to accept hazardous waste
shipments. Prior to the increase in public awarencss in the 1980s,
some least developed countries had been known to accept foreign
hazardous wastes in exchange for hard currency in amounts that
exceeded their GNP, despite the risks to human health and the
environment,

The most substantive proportion of hazardous waste traffic
between industrialized states, on the one hand, and developing
countries or those with transitional economies, on the other, takes
place along those lines. According to Greenpeace estimates,
almost 5.2 million tons of hazardous wastes were exported from
industrialized states to Eastern European and developing
countries between 1986 and 1990, many of them illegally. Like
other estimates, this figure must be considered with caution. It
is believed to represent only the tip of the iceberg?'. Numerous
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developing countries have either received hazardous waste
shipments or were proposed as importing states since the 1980s™,
Waste transfers sometimes take place for the same reasons even
among the industrialized countries of the EU and the QECD
where there is a discrepancy in legal and technical standards
and disposal costs™.

It is this situation, in which the economic, technical and
regulatory imbalance between the generating and importing
states is exploited for financial reasons, that poses the gravest
threat o the environment and to human health: a major concern
is that the importing country usually does not have adequate
facilities to treat and dispose of the wastes safely, nor the
technical, legal and institutional capacity to monitor the
transactions. Highly toxic wastes may thus be treated without
duc precaution, sometimes simply deposited on an unused stretch
of Iand from where they leak into the soil and contaminate the
groundwater.

Accordingly, these incidents of waste transfer have received
by far the most attention on the political front. A number of
well-publicized cases such as that of the “Philadelphia fly ash™
deposited on Kassa Island (Guinea), the illegal deposit of Ttalian
hazardous wastes in the port of Koke (Nigeria), and the epic
voyage of the vessel “Khian Sea” provoked an international
outcry against these practices, and led to global public awareness
of the issue in the late 1980s™. Numerous academic writers
highlighted the issuc of developing countries targeted for illegal
hazardous waste imports, and outlined ways to address this
problem?®, Beside the public scandals involving illegal traffic,
more orthodox reasons tor moving toxic waste across national
frontiers have gone largely unnoticed.

A second, more ecologically sound reason for exporting
hazardous wastes takes place on a regional scale. Wastes can be
moved among neighbouring countries if this provides the
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soundest solution from an environmental viewpeint. This can
be the case where superior technology for treatment or disposal
is available in another state, where the nearest facility appropriate
for a specific type of waste is localed across an international
frontier, where several countrics have established a joint disposal
facility because the small quantities generated by each of them
do not justify the operation of a separate facility in each state,
or where a multinational enterprise operates a subsidiary
specialized in waste treatment in a country other than the country
of generation.

At the moment, this type of regional hazardous waste transfer
takes place mainly among neighbouring industrialized states
with comparable technical and environmental standards (e.g.
within the European Union or the OECD), but it may soon
represent a feasible option for less industrialized countrics as
their economies develop and the quantities of hazardous waste
they generale increase. Regional hazardous waste management
schemes set up by developing countries, or countries with
economies in transition, would entail a certain number of
transboundary wastc movements between the countries
concerned.

A third - and quantitatively important - reason for
international waste transfer is based on the potential value as
secondary raw materials of certain hazardous wastes. Hazardous
wasles having economic value (e.g. heavy metals) are treated
as a tradeable commodity and are exported in order to be
subjected to operations leading to recycling or resource recovery
in the country of destination. There is an established international
market for certain-types of recyclable hazardous .wastes.
International trade in hazardous wastes destined for recycling
or recovery is substantial: of the hazardous wastes moved
between OECD member states in 1990, about 50 per cent on
average were subjected to recycling or recovery operations in
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the state of destination™. According to OECD estimates, around
95 per cent of the hazardous wastes that were legally exported
from the OECD area to non-OECD countries between 1989 and
1991 were destined for recycling or recovery, Most of these
wastes were metals or metal compounds subjected to resource
recovery’’. The problems created by the export of hazardous
wastes for recycling, particularly to less industrialized countries,
will be examined in Section 38.2. below.

In genceral. the problem of hazardous wastes is still largely a
problem of the industrialized world, which currently generates
over 90 per cent ot all hazardous wastes. This state of aftairs is,
however, changing. While it is unlikely that the least developed
countries will spon produce significant umounts of hazardous
wastes, ¢ven the small quantities they do generate constitute a
danger 1o the environment and to human health if not properly
managed and disposed of. The quantities are generally on the
increase®. In least developed countries, heterogeneous quantities
of hazardous wastes are produced by small-scale industries.
These are difficult to monitor. and appropriate treatment is
usually not available™.

More significantly, however, a group of states commonly
considered as ‘developing’ are rapidly industrializing.
According to October 1993 economic forecasts of the
International Monetary Fund (IMF), newly industrialized
economies which experience economic growth in excess of 5
per cent per annum include Korea, Hong Kong, Singapore,
Indonesia, Malaysia, Thailand, Chile, Mexico, Argentina, Egypt.
and scveral others™. Some of these countries are beginning to
experience problems with the management and disposal of
hazardous wastes on a larger scale™. In a number of countries
of South and South-East Asia, for example. massive industrial
development as a result of trade liberalization has led to a
corresponding increase in pollution, inciuding the generation
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of Jarge amounts of hazardous wastes. According Lo one estimate,
industrial growth in Thailand has led to the generation of 1.9
million tons of hazardous waste in 1990, and a four-fold increase
of this figure is expected by the year 2001%. In a number of
countries, development of technical and regulatory
infrastructures necessary for proper management and disposal
of the wastes has not kept pace with industrialization. As a result,
proper facilities for receiving wastes are often unavatlable™. In
this sense, the situation is in some respects more difficult than
in OECD countries, where a certain - albeit sometimes imperfect
- infrastructure usually exists. It is crucial that this problem be
addressed if serious damage 10 the environment in these countries
is to be prevented. Accordingly, many Asian countries have in
recent years adopted and implemented legislation regulating the
management of domestically generated hazardous wastes, as
well as imposing import restrictions™. A short-term solution may
even lie in exporting certain types of hazardous wastes to
industrialized states for treatment and disposal. According to
OECD statistics, some OECD countries do in fact import
hazardous wastes from outside the OECD for recycling or
disposal.

This brief overview may give an indication of the complexity
of the problems confronting any attempt to regulate the
international trade in hazardous wastes. The difficulty is not
only in the elusiveness of the waste trade, but also in the diversity
of situations that must be taken into account.



Public outrage and governmental
concern almost immediately placed
the issue of illicit dumping of hazardous

International Legal
Regulation of the Transfer
of Hazardous Wastes

ALERTED BY NON-GOVERNMENTAL ORGANIZATIONS AND BY THE
media, the international community in the mid-1980s awoke to
the urgent need of controlling and restricting the trade in
hazardous wastes through international legal regulation. The
focus of attention was - and still is - on the illicit dumping of
hazardous wasles from the industrialized world in developing
countries for financial gain. Public outrage and governmental
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concern almost immediately placed the issue at the top of the
environmental agenda, and numerous international bodies
initiated work to deal with the problem. At the global level, a
first tangible result of these efforts was the adoption of the Basel
Convention in 1989.

2.1. The Basel Convention
The Basel Convention on the Control of Transhoundary
Movements of Hazardous Wastes and their Disposal was
elaborated under the auspices of UNEP by a working group of
government experts pursuant to a 1987 decision of the Governing
Council of UNEP*. The experts used a number of previous legal
texts as a basis, including UNEP’s 1987 Cairo Guidelines on
the Environmentally Sound Management of Hazardous Wastes,
as well as a draft OECD Convention on hazardous wastes
transfer, and a 1984 Council Directive of the (then) European
Community. Contentious and difficult, the negotiations werce
nevertheless concluded within 18 months. The Convention was
adopted in March 1989 by the 116 states represented in a
Ministerial conference in Basel, and entered into force three
years later, in May 1992. Sixty-eight states from all regions of
the world and the European Union are currently parties 10 the
Basel Convention®. The Geneva-based Convention Secrelariat,
operating within the framework of UNEP, has supported and
coordinated efforts of the parties to implement the Convention
since its inception on an interim basis in 1990. The Conference
of the Parties, which is the governing body of the Convention,
has thus far met twice (in 1992 and 1994) to review work done
and decide on further action. The next meetings are planned for
1995 and 1997, respectively.

The objective of the Basel Convention is to protect human
health and the environment against the ill-effects of hazardous
wastes. Accordingly, it aims to reduce the generation of
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hazardous wastes and their transhoundary movement to a
minimum, to ensure environmentally sound management of
hazardous wastes the generation of which cannot be avoided.
and 1o subject any transboundary movements that are not in
principle prohibited o a control system. Thus it addresses both
the need to protect countries, especially developing countries,
against illicit hazardous waste imports, and the need to strengthen
the capacity ol all states to adequately manage the hazardous
wastes that they themselves gencrate.

{a}Definition of “Wastes” and “Hazardous Wastes”

{Articles 1 and 2, and Annexes I-1V)

The Basel Convention defines “wastes™ as substances or objects
of which the holder intends to. or is required to, dispose™. Under
the Convention, “disposal” comprises operations leading to final
disposal (such as Fandfill, incineration on land or at sea, release
into continental waterhodics, release into the occan including
sca-bed insertion} as well as those leading to recycling, resource
recovery, reclamation, direct re-use or alternative uses. The
relevant operations are listed in two technical annexes to the
Convention (Annexes IV A and IV B)y™. The provisions of the
Basel Convention apply equally to wastes destined for dispuosal
and those destined for recycling or recovery.

A waste 15 considered “hazardous™ if it belongs to any
category contained in Annex I, unless it does not have any of
the hazardous characteristics listed in Annex TITY. States can
define additional wastes as “hazardous wastes™ by national
legislation. Once a party state has informed the Secretariat of
such national definitions, the relevant wastes must be treated as
hazardous wastes by other parties when dealing with the state
in question (Articles 3 and 6 para. 5). Household wastes as well
as residues from their incineration, defined as “other wastes™,
are also covered by the scope of the Base! Convention (Annex
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IT}. The requirements of the Convention apply equally to
“hazardous wastes™ and to “other wastes”. The definition and
classification of hazardous wastes under the Basel Convention,
and problems related to its application, will be examined in more
detail in Section 4.1. below.

Certain types of wastes or operations are expressly excluded
from the scope of the Basel Convention (Article 1 paras. 3 and
4), The Convention does not apply to radicaclive wasics that
are covered by pertinent international control systems (namely
those developed by the IAEA). or to wastes that result from
normal operations of a ship and are therefore subject 1o IMO
rules. Some problems relating to these exclusion clauses will
be addressed in Section 4.1. below.

The Basel Convention only applies to wastes that are subject
to “transboundary movement”, i.e. transactions involving at least
two countries. The export of hazardous waste from a coastal
state for subsequent dumping at sea does not come under the
Basel Convention, but under the 1972 London Convention on

ocean dumping, and related regional agreements.

{b) Restriction and Prohibition of Transboundary
Movements of Hazardous Wastes (Articles 4 and
11, Decision 11/12 of the Conference of the
Parties)

Even in its original form, the Basel Convention prohibited its

parties from carrying out or authorizing transboundary

movements of hazardous wastes under certain circumstances.

This is consistent with the Convention’s aim (o minimize waste

traffic in order to protect human health and the environment,

especially in developing countries. This aim was reinforced by
the March 1994 Decision of the Conference of the Parties which
prohibits exports of hazardous wastes from OECD to non-OECD
countries for disposal with immediate effect. and for recycling
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by December 1997.

The Basel Convention generally allows transboundary
movements of hazardous wastes only if the state of export does
not have the appropriate facilities for treating the wastes in an
environmentally sound and efficient manner, or alternatively, if
they are required as raw materials for recycling or recovery
industries in the state of import. In addition, jt is prohibited in
the following cases:

» To states that are neither parties to the Basel Convention
nor to an agreement establishing equivalent environmental
standards;

» To Antarctica;

» If the prospective state of destination has prohibited such
imports, or belongs to a regional organization whose
members have prohibited such imports by national
legisiation;

s If there is “reason to believe” that environmentally sound
management or disposal options are not available in the
prospective state of destination.

In addition, Decision 1I/12 of the second meeting of the
Conference of the Parties prohibits exports of hazardous wastes

+ From OECD member states to non-OECD members for
the purpose of final disposal;

« Asof 31 December 1997: from OECD members to non-
OECD members for the purpose of recycling or resource
recovery.

This means that permissible transboundary movements of
hazardous wastes within the framework of the Basel Convention
are restricted to certain cases where the Convention does not
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prohibit them. After the adoption of the 1994 Decision,
hazardous waste transfer is basically allowed only among OECD
members on the one hand, and among non-OECD members on
the other, provided that the states involved have not banned
hazardous waste traffic, that they are Basel parties or parties to
an agreement that is compatible with the Basel Convention, and
that the wastes can be treated in an environmentally sound
manner in the state of destination.

{¢) The Prior Informed Consent Procedure (Articles 6
and 7, Annex VA)

In cases where transboundary movement of hazardous wastes
is not prohibited in principle, the Basel Convention provides
for a monitoring procedure based on the principle of Prior
Informed Consent (PIC). The cornerstone of this procedure is
that a transboundary movement of hazardous wastes may only
take place afier the states of import and transit have given their
express written consent to the state of export, based on detailed
information provided to them by that state. The scope of
application of the PIC procedure is evidently becoming narrower
after the adoption of the ban on hazardous waste traffic between
OECD and non-OECD countrtes.

Each party state must designate a national authority
responsible for administering the PIC procedure. The authority
of the state of export must inform the authorities of the
prospective states of import and transit of every intended
movement of hazardous wastes (or require the waste exporter
to do so). The information to be provided is specified in Annex
V A of the Convention, and the Secretariat has prepared a
notification form that can be used for this purpose®. The
competent authorities of the import and transit states must
respond to the notifier in writing, consenting to the movement,
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denying permission, or requesting further information. The
compelent authority of the state of export may not allow the
movement to proceed unless and until it has received the written
consent of all competent authorities involved.

{d)lllegal Traffic and Duty to Re-import (Articles 8

and 9)

Any transhoundary hazardous waste transaction taking place in
contravention of the provisions of the Convention. including
the PIC procedure and the export prohibitions, is considered
“illegal traffic”. The state responsible for the illegality has to
ensure the proper disposal of the wastes, if necessary by re-
importation into the state of origin.

If a transaction takes place in accordance with relevant
provisions, but disposal cannot be carried out as foreseen, the
state of export has an obligation to ensure re-importation of the
wastes if alternative arrangements cannot be made for their

environmentally sound disposal.

(e} Liability and Compensation

The important issue of liability and compensation for damage
caused by hazardous wastes subject to transboundary movement
is to be addressed in a protocol to the Basel Convention. A
Working Group set up after the adoption of the Convention is in
the process of eJaborating a draft protocol. regularly submitting
reports to the Conference of the Parties. The protocol is hoped
to be ready for consideration and possible adoption by the
Conference of the Parties at its third meeting in 1995. The Group
is also considering the establishment of a tund o provide
emergency response. and to provide compensativsn where this
is not available from another source.
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(f) General Obligations Related to Hazardous Waste
Management (Article 4)

In addition to restricting the transboundary movement of

hazardous wastes, the Basel Convention gives general guidance

on the management of such wastes independently of the place

of disposal. Under the provisions of the Convention, states are

required to:

* Reduce the generation of hazardous wastes to a minimum;

* Reduce their transboundary movement to a minimum, i.e.
ensure that hazardous wastes are disposed as close as
possible to the scurce of generation (principle of
proximity);

* Ensure environmentally sound management of hazardous
wastes;

« Ensure that equal requirements are applied to hazardous
wastes exported as to those disposed of domestically
(principle of non-discrimination),

= Cooperate in promoting new low-waste technologies with
a view to eliminating. as far as practicable, Lhe generation
of hazardous wastes;

* Promote technical cooperation and exchange of informa-
tion, especially to developing countries.

(g) Technical Requirements Related to
“Environmentally Sound Management” of
Hazardous Wastes (Article 4 para. 7)

Apart from generally requiring environmentally sound

management of hazardous wastes, the Convention in a few cases

obliges states to adopt specific measures related to the
management of hazardous wastes. These measures include:

* The establishment of a national authorization or licensing
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system for persons involved in the transport or disposal of
hazardous wastes;

» The requirement of a movement document to accompany
any hazardous wastes subject to transboundary movement
from the point of generation to the point of disposal
(cradle-to-grave monitoring);

+  The establishment of national requirements for packaging,
labelling and transport, in accordance with rccognized
international rules and standards in this field.

In addition, the Technical Guidelines elaborated by the Basel
Convention’s Technical Working Group are designed to give
guidance to parties on technical matters related to the
environmentally scund management of hazardous wastes. The
Technical Working Group has prepared two sets of Technical
Guidelines. The first set covers four priority waste streams
{wastes from the production and use of organic solvents (Y6 in
Annex I of the Convention), waste oils from petroleum origins
and sources (Y8),wastes comprising or containing PCBs, PCTs
and PBBs (Y 10), and wastes collected from households (Y46)).
The second set addresses one recycling and two disposal
operations (specially engineered landfill (D5 in Annex IV),
incineration en land (D10), and used oil re-refining (R9)).
Additional Technical Guidelines are under preparation by the
Working Group. The sets of guidelines form a part of the
Framework Document on the Preparation of Technical
Guidelines, which atso provides guidance on their preparation.
The main purpose of the Technical Guidelines is to provide
governments and organizations with elements. criteria and
principles which, applied together, constitute environmentally
sound management of hazardous wastes. The Framework
Document and the sets of Guidelines have been adopted by the
Conference of the Parties".
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(h) International Cooperation and Exchange of
Information {Articles 10, 13, and 16)

The provisions on international cooperation and exchange of
information address the need to strengthen the technical and
institutional capacities of developing countries in particular, in
the area of harardous waste management. With the ban on
exports from OECD to non-OECD countries in place, future
work will concentrate mainly on building the capacities of states
to deal with their own wastes, (o enforce the import ban on
hazardous waste traffic, and to prevent illegal traffic.

"The Basel Convention requires its parties 1o cooperate in
their efforts related to the environmentally sound
management of hazardous wastes (Article 10). Developing
countries are to be given assistance in meeting their
obligations under the Convention. Cooperation should extend
to the following areas:

+ Harmonization of technical standards and practices;

* Monitoring of the effects of hazardous waste management
on human health and the environment;

* Development of low-waste technologies and environmen-
tally sound waste management systems;

+ Transfer of technology;

* Development of technical guidelines and codes of practice.

The Secretariat supports and coordinates these efforts. In
some instances, it initiales the necessary activities, or actively
provides assistance (Article 16). In order to strengthen the
capacities of developing countries in particular, the Secretariat
has initiated the preparation of the Technical Guidelines on
environmentally sound management of hazardous wastes, model
national legislation on the management and transhoundary
movement of hazardous waste. and a manual on the
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implementation of the Basel Convention. These three elements
are designed to give every country a minimum standard for the
management of hazardous wasics.

Article 14 calls for the establishment of regional centres for
training and technology in waste management and related issues,
again with the aim of enhancing less industrialized countries’
capabilities in this field. Several countries have indicated their
willingness to host such centres, and the options are being
investigated.

Parties to the Basel Convention must also exchange
information on their waste-related activities, and on accidents
involving hazardous wastes, through the channel of the
Secretariat. All parties must regularly submit reports on
substantive issues to the Conference of the Parties (Article 13).

(i} Decisions of the Second Meeting of the
Conference of the Parties®?

At its second meeting in March 1994, the Conference of the
Parties adopted 27 decisions, constituting the work programme
for the implementation of the Convention in 1994 and 1995.
Most of these decisions are related to legal, institutional and
technical matters, and allocate various tasks to the Secretariat,
the Ad Hoc Committee on Implementation, and the previously
established Working Groups. The relevant issues include:
continuation of the work on the protocol on liability and
compensation and the establishment of an emergency fund; the
prevention of illegal traffic; further development of the Technical
Guidelines and the recommendations on recycling initiated by
the first meeting of the Conference; further work on the
notification and movement documents; transmission of
information; model national legislation on hazardous waste
management; and co-operation with other international
organizations.
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Most of the discussion at the March 1994 Conference,
however, centred on the issue of a total ban on transboundary
movements of hazardous wastes from OECD to non-OECD
countries. In the case of hazardous wastes destined for final
disposal, this had in principle been agreed by the first meeting
of the Conference of the Parties in December 19924, The debate
focused on whether the ban should be extended to wastes
destined for recycling or recovery., After prolonged discussion,
the Conference adopted the above mentioned decision to ban
immediately the export of hazardous waste destined for final
disposal, and to phase out the export of hazardous wastes
destined for recycling by 31 December 1997, Non-OECD
countries which continue to allow the import of hazardous wastes
for recycling from OECD states until that date must inform the
Secretariat accordingly. The relevant statement must specify the
categories and quantities of hazardous wastes accepted, the
recycling processes to be used, and disposal options for residues
derived from the recycling process.

Technically speaking, the decision concerning the ban (as
any other Conference decision) does not constitute a formal
amendment to the Basel Convention. It can therefore be
considered “soft law™, i.e. a legal rule that is not formally
binding. The legal value and status of “soft law” and related
rules has been debated for many years, but no consensus has as
yet emerged*. Independently of the legal status, however, the
decision has great political significance, as it represents a
consensus of the states involved in the hazardous waste debate:
politically, it would be very difficult for any state party to the
Basel Conventton to justify a contravention of the ban on the
grounds that the decision is not legally binding.
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2.2. The Basel Convention in the Broader Context of
International Environmental Law

{(a) The Basel Convention and Agenda 21

Chapter 20 of Agenda 21 adopted by UNCED in 1992 is devoted
to the environmentally sound management of hazardous wastes.
It defines the overall objective of any activities related to
hazardous wastes as preventing the generation of hazardous
wastes as far as possible, or at least minimizing i, and managing
the wastes in such a way that they do not cause damage to health
and the environment. This objective is set within the context of
integrated life-cycle management, and constitutes a part of the
cleaner production approach supported by Agenda 21.

Four programme areas are set out in Chapter 20: (1)
promoting the prevention and minimization of hazardous wastes,
(2) promoting and strengthening institutional capacities, (3)
promoting and strengthening international cooperation in the
management of hazardous wastes, and (4) preventing illegal
traffic in hazardous wastes. These arcas of activity correspond
very closcly to the aims set out in the Basel Convention.

Agenda 21 repeatedly refers to the Basel Convention, calling
for action to implement and strengthen the Convention. The
Convention Secretariat has been involved in the implementation
of some of the aspects of Chapter 2{), and will continue to work
in this area®.

(b) The Basel Convention and Multilateral
Agreements on Pollution Control

During the negotiations leading to the adoption of the Basel

Convention, countries recognized that a number of pertinent

issues were already regulated by existing international tegal

agreements. This meant that, whereas duplication was not
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necessary, the relevant instruments should be taken into account
by the new Convention: conflicts and overlaps should be
avoided. The Basel Convention addresses this problem in a
number of different ways. In the area of packaging, labelling
and transport of hazardous wastes, for instance, the Convention
regulates only the basic principles, and refers to “accepled
international practices and standards” in the field (Article 4 para.
7(b}). A substantive body of rules establishing such standards
has been elaborated by specialist agencies, including the UN
Committee of Experts on the Transport of Dangerous Goods
(UNCTDG)* and the competent committees of the IMO.*"Much
work has already been done on adjusting the relevant rules o
take account of the Basel Convention.

In particularly important fields of possible conflict, the Basel
Conference referred the issue to the appropriate international
bodies. These areas include the transport of hazardous wastes
by sey, the protection of marine and coastal areas against
pollution by discharge or disposal of hazardeus substances, and
the management of radicactive wastes. *

One of the most tmportant areas in this context is dumping
of wastes at sea, which is governed by the London Convention
of 1972. Continuous consultations between the Secretariats of
the Basel and London Conventions have helped to clarify the
areas where harmonization is needed. Accordingly, the parties
to the London Convention have adopted a number of resolutions
that are aimed at harmonizing the two Conventions. It is likely
that some of the relevant provisions will be formally incorporated
into the London Convention in the course of the upcoming
revision of that Convention. Another important area is transport
of wastes by sea, governed by the MARPOL Convention and
the pertinent IMO Codes of Conduct mentioned above. In this
field also, work was undertaken to ensure that the transport rules
extend to the transport of hazardous wastes.™
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2.3. Regional Multilateral Agreements on
Hazardous Waste Management

Some aspects of international management of hazardous wastes
can be addressed more easily at the regional than at the global
level. Regional regulation is particularly useful where a group
of neighbouring states with similar situations and interests want
to adopt a common approach to a given problem. In the case of
hazardous waste management, there are two obvious situations
where a regional agreement seems appropriate. First, a group
of developing countries intending to prohibit the import of
hazardous wastes from outside their region can adopt an
agreement by which they not only agree on a common import
ban but also establish mechanisms of cooperation to enforce it.
Second, a group of states with close political and economic ties
and similar levels of economic and technical development may
establish a regional management system for the hazardous wastes
that they themselves generate.

Regional agreements addressing one or both of these needs
have already been concluded, and additional ones are currently
being negotiated. The Basel Convention is designed in such a
way that it can serve as an “umbrella” to regional agreements: it
sets global standards to which such agreements should adhere
as a minimum, while at the same time complementing and
supporting the aims of the regional agreements.

Apart from specific regional “hazardous waste agreements”,
there are agreements addressing wider environmental concerns
that devote a single provision to the hazardous waste issue, often
containing a programmatic statement rather than detailed rules.
This is true, for example, of the 1986 Noumea Convention on
environmental protection in the South Pacific Region. Another
example is the 1991 Abuja Treaty establishing the African
Economic Community, which calls for a ban on the import of
hazardous wastes into Africa.
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The existing and emerging regional agreements reflect a shift
in international politicat opinion: while the world community
in the 1980s agreed merely that the international traffic in
hazardous wastes must be restricted and controlled, the last few
years have seen an emerging consensus on the need to ban
completely such traffic from developed to developing countries.
This has now been explicitly endorsed in the 1994 Decision of the
Conference of the Parties to the Basel Convention, as aiready noted.

{a) The Bamako Convention

One of the significant regional agreements on hazardous wastes
is the Bamako Convention, negotiated under the auspices of the
Organization of African Unity (OAU) in response 1o a general
dissatisfaction of African states with the Basel Convention.*
Adopted in 1991, the Bamako Convention is open for accession
10 all African member states of the OAU. It has not yet entered
into force.

The Convention covers radioactive as well as hazardous
wastes, and its definition of hazardous wastes is broader than
that of the Basel Convention. The Bamako Convention adopts
a two-level approach to traffic in hazardous and radioactive
wastes: on the one hand, their import into Africa from non-
contracting parties, for whatever reason, is prohibited; so is their
dumping in African waters. On the other hand, the transfer of
hazardous and radicactive wastes between OAU states, which
are parties to the Convention, is subject to a regime virtually
the same as that of the Basel Convention. Relevant provisions
include general obligations for waste management, a PIC
procedure, the prohibition of illegal traffic, and provisions on
inter-African cooperation.
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{b) The Central American Regional Agreement on
the Transboundary movement of Hazardous
Wastes

Concluded in December 1992 between Costa Rica, El Salvador,

Guatemala, Honduras, Nicaragua and Panama, this agreement

adopts an approach similar to that of the Bamako Convention:

it obliges its parties to prohibit the impert of hazardous wastes
from states not parties to the agreement into the Central American

Region. Likewise, the dumping of hazardous wastes in the

marine areas of the region is prohibited. Parties are required to

adopt the necessary measures to prevent and punish
contraventions of these prohibitions. Unlike the Bamako

Convention, the Central American Agreement does not address

the issue of transboundary movements of hazardous wastes

amoeng the parties themselves. It does prohibit parties from
exporting hazardous wastes to third countries which have banned
such imports, as docs the Basel Convention, -

(c) Article 39 of the Lomé IV Convention

The Fourth Convention of Lomé, concluded in 1989 between
the European Union and the 69 African, Caribbean and Pacific
(ACP) states, generally addresses issues of economic
cooperation and aid between the two groups of states. It entered
into force in 1991. Within the framework of the environmental
provisions, Article 39 deals with the issue of hazardous wastes.
It obliges the members of the European Union to ban direct or
indirect exports of hazardous wastes to the ACP states, and the
latter to prohibit direct or indirect imports from the EU or from
any other state. An exception is made if an ACP state has sent
hazardous wastes for processing to an EU state: in this case, the
processed wastes may be returned to the ACP state of origin.
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(d) The Hazardous Waste Management System of
the OECD

The OECD, whose member states collectively produce nearly
all the hazardous wastes generated globally, played a pioneering
role in the development of rules for the management of
hazardous wastes.* Its Waste Management Policy Group has
been active since 1974, creating the basis for the relevant work
of the Council. Many of the OECD’s policy recommendations
and technical guidelines were subsequently taken over by other
legal instruments.

The OECD Council adopted a number of decisions and
recommendations dealing with the control of transboundary
movements of hazardous wastes, and in a 1988 Decision
established the International Waste Identification Code (IWIC)
for the classification of hazardous wastes and of recovery and
disposal operations, The IWIC can be used as a way to designate
wasle subject to transboundary movement in the PIC procedure
under the Basel Convention.*"In 1985, the Council initiated the
elaboration of a draft convention on transfrontier movements
of hazardous wastes, which - although it was never finalized -
served as one of the main bases of the Basel Convention.™

Having participated in the negotiations and adoption of the
Basel Convention, many OECD member states subsequently
felt that its approach to hazardous wastes destined for recycling
was unnecessarily restrictite towards the trade in recyclable
materials. In 1992, the OECD Council adopted a Decision on
transfrontier movements of wastes destined for recovery
operations within the OECD, which subjects different types of
recyclable wastes to different levels of control.*® Wastes
considered comparatively harmless are included in a “green list”,
and are subject only to controls “normally applied in commercial
transactions”. An “amber list” of wastes is subject to more
extensive control, while wastes figuring on a “red list™ are subject
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to a control system virtually equivalent to that of the Basel
Convention. Like the relevant EU legislation, this system
encompasses hazardous as well as non-hazardous wastes. It
applies to waste traffic within the OECD only, not addressing
the issue of exports from the OECD. Since the majority of the
OECD member states are now parties to the Basel Convention,
they are bound by the 1994 Decision prohibiting the export of
hazardous wastes to non-OECD countries.

{e) The Hazardous Waste Legislation of the

European Union
The European Union, a regional integration organization
comprising some of the world’s most highly industrialized
countries, began to address the issue of hazardous wastes as
early as the 1970s. In 1991, the two main Directives dealing
with the issue were amended in accordance with newly evolving
poticies and priorities.*® A Regulation on transboundary waste
movement within the EU, and between the EU and third states,
sets out a highly sophisticated and detailed regime.”” Adopted
in 1993 after a two-year negotiating process, the Regulation
provided the legal basis for adherence of the EU and most of its
members to the Basel Convention in February 1994, and
implements the Lomé TV provision discussed above. Additional
Directives with a relevance for waste management are under
preparation.

The EU’s legal rules cover not only hazardous wastes, but
also a broad range of wastes not defined as hazardous. While
the two Directives on wastes and hazardous wastes, respectively,
lay down the fundamental principles of waste management and
provide a framework for the management of wastes and the
operation of disposal facilities within the EU, the 1993
Regulation sets out detailed rules for practically every
conceivable case of transirontier waste movement, both within
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the EU and with third states, distinguishing between wastes
subject to recycling and those subject to final disposal. The
Regulation adopts the OECD’s three-tier system. “Green list”
wastes are exempt from most of the rules, whereas “amber list”
wastes can be subject to either the rules on recycling or disposal,
and “red list” wastes must always be moved following the rules
on final disposal. Waste movements within the EU are subject
to an authorization system in which the competent authorities
of all states concerned participate. This system is based on PIC
in the case of wastes destined for disposal, and tacit (as opposed
to explicit) consent in the case of recyclable wastes. Member
states may also prohibit the import of wastes both from other
EU states and from third states, as long as this is not incompatible
with the Treaty of Rome.

The Regulation prohibits the export of wastes from the EU
for disposal except to member states of the European Free Trade
Association (EFTA) which are parties to the Basel Convention.
Any permissible exports are subject to a PIC procedure. Waste
exports from the EU for the purpose of recycling or recovery
are prohibited except 1o OECD member states, parties to the
Basel Convention or to parties to an agreement that is compatible
with the Basel Convention. As the EU and a large majority of
its members are now parties to the Basel Convention, they have
10 respect the export ban to non-OECD states, which is also in
conformity with the spirit of Article 39 of the Lomé 1V
Convention. For those wastes that are defined as hazardous,
export from the EU to non-OECD states will thus no longer be
permissible after 31 December 1997.

(f} Other Regional Efforts to Control the
Management of Hazardous Wastes

In addition to the regional mechanisms already in place, a

number of agreements are currently in the process of negotiation.
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There are plans for the development of hazardous waste
protocols to some of the Regional Seas Conventions elaborated
under UNEP’s Regional Seas Programme. Within the
Mediterranean Action Plan, a draft protocol to the Barcelona
Convention on the protection of the Mediterranean is being
prepared by a group of experts; it is intended to be ready for
adoption in 1995. Work has also started on a hazardous waste
protocol to the Lima Convention on the protection of the marine
environment in the South-East Pacific. In their current from.
both these drafts follow the format of the Basel and Bamako
Conventions. Plans for the elaboration of hazardous waste
protocols have also been made within the framework of the
conventions covering the Black Sea, the Caribbean. and the Gultf.

The newly industrialized countries, members of the
Association of South-East Asian Nations (ASEAN), i.e.
Malaysia, Indonesia, the Philippines and Singapore, are
considering the adoption of a regional hazardous waste
convention, A draft prepared by the Philippines, based to a large
extent on the Bamako Convention, was discussed at a Ministerial
meeting in April 1994. In addition to a ban on imports of foreign
hazardous wastes into the ASEAN region, the draft also calls
for reduction of haszardous waste generation and scts out rules
for transboundary movement within ASEAN, an issue of
increasing concern to these countries given the rapid
development of their industries.
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Agenda 21 calls for sustainable
economic development, especially
in developing countries, and
recogmzes the role of busmess and

'Manage'r;ient of Hazardous
Wastes and Sustainable
Industrial Activity

IN THE YEARS SINCE THE ADOPTION OF THE BASEL CONVENTION,
a number of pertinent issues emerged as having a potential
impact on industrial activities in different groups of countries.
As UNCED’s Agenda 21 calls for sustainable economic
development, especially in developing countries, and recognizes
the role of business and industry in global efforts towards
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environmental protection, the participation of industrial
enterprises in such efforts should be encouraged. In this context,
some issues of potential concern to the relevant industries in all
countries will be examined in this chapter.

3.1. What is a “Hazardous Waste”?

An important prerequisite for the successful implementation of
hazardous waste legislation, whether at the international or the
national level, is a clear understanding of what is covered by
the rules in question. The definitions of “wastes” and “hazardous
wasles” currently in use pose a nurmber of problems, however.
One problem concerns the definition of wastes as opposed to
secondary products or raw materials. This is of particular
practical significance for the recycling industry, but is also
relevant in the context of compatibility of environmental and
free trade regimes. Secondly, criteria for qualifying a waste as
hazardous are sometimes considered Lo be lacking in precision,
making it difficult to determine which rules apply to a certain
type of waste. Uncertainty on which substances are covered by
the various legal instruments can lead to confusion, and make
their application more difficult.

(a) National and International Definitions
At the national level, a major problem is that many states,
especially developing countries, lack national legisiation
defining wastes, or distinguishing between hazardous wastes
and other kinds of wastes. Absence of a definition of hazardous
wastes in particular can mean that such wastes are not subjected
to the special treatment necessary for protecting the environment
and human health.

Of the existing national laws and regulations, many base
the definition of wastes on the subjective criterion that the holder
of a substance or object intends to, or is required to, dispose of
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it.* In other words, the question whether or not the substance or
object is a waste is determined on the basis of its subjective
value, i.e. whether or not the current holder has a use for it. The
problem with this approach 1s that any potential value for persons
other than the current holder is not considered. This is actually
spelled out in the Australian Hazardous Waste {Regulations of
Exports and Imports) Act of 1989: “Waste includes anything
that has been rejected as worthless by a person who has or had
possession of it (whether or not someone clse may regard it as
having some value)”.

Another difficulty is that the notion of “disposal” often
extends to recycling or resource recovery, so that a waste traded
tor the purpose of recycling is subjected to the same rules as
wastes intended for final disposal. Industry circles in particular
feel, however, that recyclable materials should be treated as a
tradeable commodity and thus be subject to different rules than
wastes intended for final disposat.

In order to circumvent these difficulties, a manual on waste
management in developing countries, elaborated under the
auspices of the World Bank, proposes the following simplified
“working definition” of a waste: “a moveable object which has
no direct use and is discarded permanently” ™

Hazardous wasles are defined in many countries either by
describing their characteristics, the risks they pose. the special
treatment they require, or - more commonly - by reference o
lists of categories of wastes and hazardous characteristics. The
existing national definitions range from the fairly general
to sophisticated classification systems. One of the problems
here is that very few countries use limit values of
concentration to determine the hazard potential of a given
substance,

An important function of the definition of “wastes” and
“hazardous wastes” in international lega! instruments. outlined
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above, is to provide those countries that do not have national
definitions with a minimum standard, and (0 ensure a certain
degree of harmony between existing national definitions. Current
international definitions share the main characteristics of many
national definitions: wastes are defined as substances or objects
subject to disposal, and hazardous wastes are defined by
reference to a set of technical annexes containing a classification
system. International definiiions are often generic, serving as a
basis upon which states are free to elaborate. This is true of the
definitions of the Basel and Bamako Conventions, and the
Central American Agreement: all these legal instruments
explicitly provide that parties may define additional wastes as
hazardous by national legislation. A number of regional
agreements cover a wider scope of wastes than the Basel
Convention, for example by including certain radioactive wastes,
and substances that are banned or severely restricted in the state
of origin. With the exception of the waste management systems
of the EU and the OECD, the existing regional agreements (like
the Basel Convention) do not distinguish between recyclable
and non-recyclable wastes.,

The Basel Convention’s system of classifying hazardous
wastes and hazardous characteristics has been subject to
criticism: many feel that it is too wide, allowing an unduly wide
range of substances to be subsumed. In fact, one of the key
préblems with the efficient implementation of the Convention
concerns the use of Annex III, which lists hazardous
characteristics. There is a lack of criteria for defining some of
these characteristics, namely the last four classes in the list (H10
to H13), whereas others are fairly well defined. In accordance
with a decision of the Conference of the Parties, UNEP and
other interested international agencies are cooperating to develop
appropriate criteria.® For similar reasons, there are some
difficulties with the application of some of the categories of
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wastes listed in Annex I (e.g. Y18: “Residues arising from
industrial waste disposal operations”).

The Basel Convention also does not establish limit values
of concentration, 'so that a substance contaminated with even a
smalt quantity of a hazardous component may be considered a
hazardous waste. This problem is indirectly addressed in a note
to Annex 111, which refers to the need for further research into
testing methods to determine the hazard potcnltial of the wastes
in question. The OECD draft convention of 1985 (which was
never finalized as it was considered to be superseded by the
Basel Convention) would have established a generic definition
while placing the burden of proof for the absence of hazardous
characteristics on the holder of the wastes. This means that the
person in charge of the waste would have had the option of
proving that a given waste was not hazardous. He could show,
for example, that the hazardous component was so small as to
render the whole substance non-hazardous. This concept has
not been explicitly included in the Basel Convention.

There are, however, ways to mitigate these problems to some
extent. As noted above, the definition of the Basel Convention
can be elaborated by the national legislation of parties. Countries
can therefore develop more detailed criteria to define hazardous
wastes, and the Technical Guidelines may provide some
guidance in this matter. A number of states, mainly in the
industrialized world, have adopted relevant legislation. An
advanced example is the Japanese Law for the Control of Export,
Import & Others of Specified Hazardous Wastes and Other
Wastes of March 1994, and related legal instruments: they
provide very detailed definitions, including limit values of
concentration and specifying testing methods. The Japanese
Environment Agericy also published a set of guidelines
proposing ways o identify wastes defined as hazardous under
the Basel Convention.®
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(b} Wastes versus Products, Goods, and Secondary
Raw Materials

The question whether there should be a distinction between
“useless” wastes, on the one hand, and “useful” products or
secondary raw materials, on the other, has gained obvious
significance with the prohibition of waste exports from the
industrialized world to developing countries and those with
economies in transition, now endorsed by all relevant
international legal instruments: should there be a category of
substances which, although constituting (or derived from) a
waste material, are defined as secondary products or secondary
raw materials and therefore exempt from the export prohibitions?
This question is equally important in the discussion of the
relationship between rules restricting trade in the relevant
substances, and the free trade regimes established by the GATT
(and on a regional scale by the European Union), discussed in
Chapter 4. If some wastes are defined as products, the question
ariscs to what extent the rules restricting their international
transfer and the rules established by the trade regimes are
compatible with each other.

As already mentioned, the Basel Convention and most
relevant regional agreements do not distinguish between wastes
and sccondary materials that could have some use. As
environmental treaties, their declared aim is to reduce the
generation and transboundary movement of hazardous wastes,
whether recyclable or not. They are concerned with the
protection of the environment and human health rather than with
the needs of the recycling industry and the requirements of free
trade. The legal rules of the EU and the OECD do make a
distinction, as noted above. However, these rules base the
different treatment of wastes with potential economic value on
the fate of the substances (i.e. the fact that they are destined for
recycling), rather than on a definition of the substances as
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products or raw materials.

Despite the importance of the issue, there is as yet no agreed
definition of a secondary raw malerial, or a product, as opposed
to a waste. Probably the most extensive discussion of this
question has taken place within the framework of the European
Union, in the context of potential conflicts between the aims of
environmental protection through restriction of the waste trade,
and promotion of the free movement of goods to secure the
Single Market. On various occasions, the European Court of
Justice (ECJ) ruled that wastes have an economic value and are
therefore considered “goods™ (the term used in the Treaty of
Rome). This applies to wastes destined for disposal as well as
to those destined for recycling. The economic value of the wastes
1s positive if they are destined for recycling or resource recovery.
If the wastes are intended for final disposal, their value is
negative, i.e. the holder is prepared to pay for their disposal.
This means that all wastes are considered “goods”, whether their
economic value is positive or negative. The Court considered
that a distinction between recyclable and non-recyclable wastes
would be impractical, as it depended on uncertain and constantly
changing factors such as technical progress, and costs and profits
of recycling operations.®” Thus the ECJ opted against a
distinction between “wastes” on the one hand and “goods™ on
the other.

In the context of the GATT, the issue has not as yet becn
explicitly addressed.® There appears to be no agreed definition
of the term “product”, even though this is a crucial notion within
the GATT context. The GATT Working Group on Export of
Domestically Prohibited Goods and other Hazardous Substances
included hazardous wastes in the scope of its work. However,
the Group defined “substances” and “wastes” as categories
separate from “products”. *

The issue of distinguishing between wastes and products or
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secondary raw materials is being discussed within various other
interested organizations, including the OECD, its Business and
Industry Advisory Committee (BIAC), and the Bureau of
International Recycling (BIR). No definite conclusions have
been reached as yet. In the OECD discussions, it was considered
that the economic value alone was not sufficient to define a
discarded subslance as a product instead of a waste. Tentative
elements of a future definition include the following: the
substance must be suitable for re-use in some form, it must have
an economic value, and there must be an established market for
it. The existence of a market value was given substantive weight
in a recent decision of the German Bundesverwaltungsgericht:
the court argued that potentially useful waste materials are to
be treated as goods, not as wastes, if there is a market for them.
Contrary to the ECJ decision mentioned above, the court did
not consider this to be the case if their value is negative in the
sense that the holder is prepared 1o pay for disposal.®®

An internationally agreed definition of goods or products as
opposed to wastes could help to clarify the issue. An alternative
solution would be that chosen in the legislation of the EU and
the OECD, i.e. making the applicability of special rules on
recycling or disposal dependent on the fate of the substance
rather than its characteristics as a product or a waste, and
providing that the less stringent rules on recycling may not be
applied to the most hazardous category of wastes. For the
purpose of improving contrel at border points, the separate
identification of hazardous wastes in the Harmonized System
of the Customs Co-operation Councit represents an essential
step forward. The Secretariat of the Basel Convention is
cooperating in the further development of this system.

(¢} The Special Case of Scrap Metals
The case of scrap metals illustrates some of the problems outlined
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above. First, as already mentioned, there is an established
international market for scrap metal, as well as a substantive
recycling industry. In the case of the four major non-ferrous
metals (aluminium, copper. lead and zinc), a high percentage of
the required materials is gained through recycling * The question
whether the relevant materials, although basically constituting
unwanted by-products of industrial processes. should be defined
as products or secondary raw materials and subjected to special
rules which would take into account their intrinsic value, would
therefore be worth further investigation.

Second, as metals hardly ever occur naturally in pure form,
scrap metals usually consist of a main component and several
minor components. The minor components are often substances
that may come within the scope of the Basel Convention (e.g.
copper compounds, or cadmium and cadmium compounds). bus
occurring in very small amounts. Scrap metals are also often
contaminated with small amounts of other hazardous substances,
e.g. oil or PCBs. In very low concentrations. thesc components
do not karm the environment or human health. It would theretore
be useful to introduce low limits of concentration tor the relevant
components, helow which the scrap in guestion would not be
considered a hazardous waste, provided it did not have other
harnful characteristics.

(d) The Exclusion Clauses of the Basel Convention

As mentioned above, the Basel Convention expressly excludes
certain categories of wastes from its scope of application, namely
radioactive wastes (Article | para. 3) and wastes derived from
the normal operations of a ship (Article 1 para. 4). The reason
for this is not that the negotiating states, and UNEP as the
sponsoring agency. considered these categories of wastes to be
harmless, but that they have traditionally been within the sphere
of competence of other international agencics within the UN
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system: respectively, the IAEA and the IMO. Accordingly, both
exclusion clauses specify that the wastes in guestions are
excluded only if covered by another international control system.

The discharge of wastes from ships is subject to the 1973/78
MARPOL Convention, adopted under the auspices of the IMO.
This Convention has been updated and supplemented with
numerous technical rules and guidelines, and has widespread
support. The term “wastes derived from the normal operations
of aship”, although not formally defined, is generally understooc
to refer to wastes generated in the course of activities directly
related to the purpose of the ship. There has been some discussion
about the scope of this exclusion clause, as individual operators
proposed to interpret it to cover wastes generated by desludging
of tankers at*sea. An unduly wide interpretation of this clause
would pose the danger of creating a loophole for hazardous
residues resulting from such activities.*” Apart from this problem
of interpretation, the respective scopes of application of the Basel
and MARPOL Conventions has not been seriously challenged.

The exception clause for radioactive wastes 1s somewhat
more problematic in that there is as yet no established legal
regime for transboundary movement of radioactive waste
comparable to the MARPOL Convention. The exclusion clause
for radioactive wastes was contested during the negotiations
leading to the adoption of the Basel Convention mainly by
African and other developing countries: they feared that it would
provide a loophole for radioactive wastes, for which they would
continue to be a targeted as import states. Others supported the
exclusion clause, pointing out that the IAEA was at that time in
the process of negotiating a legal instrument on transboundary
movements of radioactive wastes, and duplication should be
avoided. The latter opinion finally prevailed.

However, the discussion did not end there. The General
Conference of the IAEA in 1990 adopted a Code of Practice on
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the International Transhoundary Movement of Radicactive
Waste.® However, in addition 1o being non-binding. 1ts
provisions are also considered by many to be considerably
weaker than those of the Basel Convention. The 1AEA is now
considering the claboration of a binding legal instrument.® Many
developing countries, not happy with the outcome of the
discussion on this issue in the Basel negotiations, have
subsequently insisted on the inclusion of radioactive wastes in
regional hazardous wastes agreements (e.g. the Bamako
Convention, the Lomé IV provision, and a number of others yet
to be finalized).

An ongoing discussion concerns the interpretation of the
exclusion clause for radioactive wastes: it can be argued that
radioactive wastes that are not covered by other control systems
(for example because of their low level of radioactivity). are
included in the scope of the Baset Convention. Based on this
point of view, the following wording was in fact proposed
{unsuccessfully) for inclusion in the Basel Convention in 1989:
“Radioactive wastes which are not subject to international
control systcms applying specifically to radioactive waste
material are included in the scope of this Convention™™ In
response to an enquiry of the Basel Secretariat, the 1AEA in
1993 confirmed that some radioactive wasles are not subject to
relevant IAEA or IMO controt systems due to their low level of
radioactivity. The Sccretaniat formed the opinion that such wasies
should be covered by the Basel Convention. ™!

Another open question is whether radicactive wastes
resulting from military activity, also not covered by LAEA control
systems, come within the purview of the Basel Convention.™
There was a bricf discussion on these issues during the second
meeting of the Conference of the Parties, with o diversity of
opinions put forward. It was agreed that the discussion should

continue outside the Conlerence of the Parties: slates were
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accordingly invited to present their views to the Secretariat.”

3.2. Banning the Export of Hazardous Wastes from
QECD to non-OECD Countries for Disposal and
Recycling

There appears to be general agreement in environmental,
industrial and governmental circles that a prohibition of the
export of hazardous wastes for final disposal from developed to
developing countries, or te those with economies in transition,
is justified and represents a reasonable measure from every point
of view. The need to protect those countries against the negative
environmental impacts of the transfer of hazardous wastes for
the purpose of recycling or recovery is also recognized. The
discussion now centres around the technical and economic
implications of prohibiting hazardous waste exports for recycling
outside the OECD area. The ambiguity of this issue was reflected
in the discussions at the second mecting of the Conference of
the Partics to the Basel Convention, where a number of countries
agreed to this measure only reluctantly. Some business circles
subsequently predicied dire consequences for the recycling
industries concerned, both in developed and developing
countries.

In this context. two major questions are of interest: first, the
apparent conflict between the environmental and economic
benefits of recycling in both developed and developing countries,
on the one hand, and the dangers of recycling as a “dirty”

" operation, particularly in the context of sham recycling schemes
in developing countries, on the other; and second, the question
under what circumstances and between which groups of
countries the transfer of hazardous wastes for recycling or
recovery can be considered environmentally and economically
sound.
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(a} The “Recycling Dilemma”: Recovery of Valuable

Resources or Dirty Industry?

Recycling has an established place in the so-called waste
management hierarchy, now widely recognized by governments
and international organizations. This hierarchy establishes the
following order of priority between waste management options:
(1) waste avoidance. (2) reduction of quantities and toxicity at
source. (3) recycling, resource recovery, and re-use, and (4)
environmentally sound disposal. Chapter 20 of Agenda 21
explicitly encourages governments and industry to promote
recycling, provided it is done in an environmentally sound
manner. Recycling can take different forms: recycling to
materials, recycling to energy recovery, and recycling to
chemical recovery.

The advantages of recycling, undisputed and well
documented, have both environmental and economic aspects.™
From an environmental perspective, recycling can ensure that
valuable substances are re-used instead of discarded. This can
slow down the depletion of limited natural resources. It can help
1o reduce the quantity and hazard potential of waste streams by
minimizing the amount of residues that would otherwise go to
disposal. In the case of recycling to energy recovery, or where
the extraction of a substance through recycling is less energy-
consuming than the processing of the primary raw material, it
can help to promote energy savings.

The export of hazardous wastes for recycling can be
environmentally beneficial, provided that the country of
destination has better and more environmentally sound facilities
than the country of origin. In this case, export could ultimately
lead to an overall reduction of the pollution of air or water
resulting from the recycling process. This is most likely to be
the case if the wastes are exported for recycling between
industrialized countries. or from developing to industrialized
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countries. The latter possibility is explicitly provided, for
example, in Articie 39 of the Lomé IV Convention.

For the most part, developing and transitional countries do
not have recycling facilities comparable to those available in
industrialized countries, as already noted. However, a number
of newly industrialized countries not members of the OECD do
have facilities that are newer and therefore more modern and
sophisticated than equivalent facilities in some OECD countries.
Some of these facilities are built within the framework of
bilateral or multilateral development cooperation, or with the
assistance of interpational funding mechanisms such as the
World Bank. In these cases, sending wastes to the facilities in
question for recycling, even from OECD countries, could in
fact make sense from an environmental viewpoint. The
justification of such export in individual cases can also be
clarified through life cycle analysis.

Another case where export for recycling may be justifiable
from an environmental viewpoint is that of a multinational
enterprise choosing a location for a recycling plant in a newly
industrialized country for economic reasons, but adhering to
the stricter environmental standards of its home country in the
building and operation of the facility.

From an economic viewpoint, recycling of certain wastes
leads to the recovery of valuable raw materials. In this case,
there usually is an established market for the wastes in question,
and the relevant trade has substantive economic significance.

The most important example is that of scrap metals, subject
to a multi-billion dollar international trade: according to OECD
estimates, the amount of recoverable metals or metal-bearing
wastes subject to international trade in 1989 was 40 million tons,
valued at US $16 billion.” International trade in recyclable
wastes takes place in accordance with market criteria; in order
to be economically viable, trade has to remain flexible and able
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to respond quickly to market fluctuations. This flexibility can
obviously be hampered by legal regulations and restrictions,
which may have serious financial consequences.

In economic terms, recycling can also have advantages if
the recycling process is technically simpler than that used for
the extraction of raw materials from primary substances: in that
case, the price of the resulting material may be considerably
lower. In addition, the simpler process is more easily accessible
for countries with less sophisticated facilities.

The dangers connected with recycling are equally obvious.
For recycling to have the environmental and economic benefits
mentioned, it must be carried out under certain conditions. The
Technical Working Group of the Basel Convgntion has
developed a set of criteria that should be met if recycling is to
be environmentally sound.76 In practice, it is not always possible
to meet these criteria, so that environmentally sound recycling
is often not guaranteed. This is especially likely in countries
with little technical and infrastructural capacities. In addition,
the recycling of hazardous wastes generates hazardous residues.
The hazard potential of such residues can be equal to, or even
greater than, that of the original waste (e.g. if the recycling
process leads to a higher concentration of the toxic cbmponems
in the residue). If the technical and institutional capacities for
environmentally sound management and disposal of toxic
residues do not exist, as is likely to be the case in most developing
countries, the recycling operation has equally dangerous effects
as the final disposal of a hazardous waste.

These problems are obviously exacerbated if toxic wastes
are exported for the purpose of recycling from a country with
higher standards to a country with lower standards. In addition,
the dangers of transporting hazardous wastes over long distances
are the same, whether the wastes are intended for recycling or
final disposal. Also, the factors that influence the international
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market for recyclable wastes do not necessarily correspond to
the requirements of environmentally sound management. The
hmited recycling facilities in less technically advanced countries
can be overburdened with huge influxes of foreign hazardous
wastes.

The situation is even more problematic if the export of
hazardous wastes destined for recycling is subject to less strict
rules than the export for the purpose of disposal. In this case,
the possibility of exporting hazardous wastes for recycling can
serve as a disincentive to promote cleaner production and fow-
waste technologies in the country of origin. A widely
acknowledged danger of permitting the export of hazardous
wastes from developed to developing countries for the purpose
of recycling is the so-called “recycling loophole”: the tightening
of national and international rules on export for disposal has led
to an increase in fake recycling schemes in developing countries,
using the label of recycling for whalt is really a disposal operation
- and as often as not an unsound one. This was in fact one of the
main reasons for the endorsement by the international
communtity of the universal ban on exports of hazardous wastes
from OECD to non-OECD countries.

It is clear from the above that despite the undisputed
advantages of recycling, there is also a case for prohibiting the
export of hazardous wastes for recycling, especially to countries
with insufficient infrastructure. The “recycling dilemma” does
not, at this stage, appear easy Lo resolve. A possible direction
for future developments could be the development of sufficiently
strong implementing and supervisory mechanisms, at the
national and international levels, which would allow the
continvation of the trade in certain recyclable materials with a
low hazard potential while ensuring that it is carried out under
environmentally sound conditions, and that there is no room for
abuse. Such mechanisms would, however, not be easy to
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implement. An important prerequisite would be the claboration
of more precise definitions and classifications of the types of
waste malterials (o be subjected to the ban, along the lines
discussed above. If' a means could be found to distinguish
recyclable wastes with a low hazard potential, where the
economic and environmental benefits of international transfer
for recycling outweigh the dangers, from those with a high
hazard potential which should be subjected to a ban despite
possible benefits. this could go a long way towards resolving

the contlict of aims discussed in this section.

(b) Possible Effects of the Ban on Industry,
Particularly in Developing Countries

The adoption of the Basel Parties’ decision to prohibit the export
of hazardous wastes from OECD (0 non-OECD countries for
recycling as well as disposal has produced a variety of reactions.
While environmentalists celebrated the decision as a victory of
environmental concern over the exploitation of developing
countries for financial gain, industrial circles were more sceptical
since they felt it could have adverse effects on their activities.
Some considered it an ill-judged measure against a basically
beneficial practice, which would eventually result in heavy
financial loss to the industries concerned in all countries.

The extent to which industry in any given country will be
affected by the ban depends largely on the size, character, and
scale of operation of relevant industrial enterprises. This varies
widely not only between industrialized and developing countries,
but also within the group of countries generally defined as
developing, In addition, the ban has potential eftects on different
types of industrial companies: while it primarily affects the
recycling industry, it can also have repercussions for enterprises
requiring recycled materials for their production processes, and
for those developing or marketing recycling technologies.
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The effects of the ban are probably the easiest to assess in
the case of the least developed countries. In most of these
countries, there is an established practice of extracting and re-
using any potentially valuable substance, but this is not usually
done on an industrial scale. There is no recycling industry of
any significance, and thus no market for recyclable materials,
whether generated domestically or imported. For these countries,
the general ban on imports of foreign hazardous will therefore
have exclusively positive effects: it will help to protect the
countries in question against the import of foreign hazardous
wastes, especially in the context of fake recycling schemes. This
corresponds to the intention of the delegations and NGO
representatives who urged the adoption of the ban for recyclable
wastes. As this group of countries is fairly large, the ban will
have widespread positive effects.

A second category of countries, some of which are also
considered developing countries but are at a more advanced level
of industrialization than the group referred to above, is faced
with a different situation. The so-called newly industrialized
countries (including mostly South and South-East Asian states)
and the countries in transition to a market economy also have a
need for protection against fake recycling schemes as their
capacity for monitoring the trade in recyclable materials and
wastes is usually less advanced than that of industrialized
countries. However, they are also beginning to introduce
recycling options and facilities in the course of their own
industrialization. Some of these countries not only have a
recycling industry, but also an established market for certain
recyclable materials, and materials derived from recycling
processes. For example, Taiwan is estimaled to import 75 per
cent of its required amount of scrap zinc from the EU, Pakistan
15 per cent of its required amount of scrap aluminium, and India
17 per cent of its required amount of scrap copper.” As already
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mentioned, some of the newly industrialized countries have the
necessary technology to carry out the operations in question, in
some cases provided to them through international technical
assistance. While the ban can have positive effects on the local
market for recyclable materials in the sense of protecting it
against the influx of massive amounts of foreign materials, there
is also a danger of the relevant industries being cut off from the
world market, and being unable to obtain sufficient supplies to
meet their requirements. This might indeed lead to significant
financial loss to the industries concerned.

Industry in OECD countries is likely to be similarly affected
by being cut off from trade in recyclable wastes especially with
newly industrialized countries, which will equally result in
financial loss. Depending on the flexibility of the industries
concerned, the negative effects of this might be mitigated by
further building the market within the OECD, which is not
affected by the decision. The ban is likely to provide industry in
OECD countries with an incentive to recycle its own wastes,
which by all accounts seems possible and feasible. Law and
pelicy of the OECD, its member states, and the EU has already
moved in that direction in recent years, as discussed above. Some
experts are of the opinion that the ban provides industries
involved in the development and production of recycling and
low-waste technologies with an opportunity to expand their share
in the market, as the need for such technologies will increase
due to the incentive for domestic treatment of hazardous wastes
provided by the ban.

{¢) The Categories of Countries between which

. Waste Trade is Prohibited
While it is clear that countries lacking an adequate infrastructure
need protection against the import of hazardous wastes from
more heavily industrialized countries, and that such imports
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should therefore be prohibited, it is less easy o define the
categories of countries between which such a prohibition should
apply. Obvious criteria to determine the two categories of
countries include the level of technical and economic
development, the amounts of hazardous wastes generated and
subject to export, the existence of waste disposal and recycling
facilitics, and the existence and effective enforcement of relevant
legislation. As already mentioned, the Parties to the Bascl
Convention determined the categories of countries hetween
which hazardous waste transfer is prohibited on the basis of
their membership of the OECD. This distinction takes into
account most of the above criteria, and is thus a reasonable
solution in many respects: as noted above, the OECD states
collectively generate by far the largest share of the world’s
hazardous wastes, and are generally more advanced in terms of
industrialization. Introducing a ban between “developed” and
“developing” countries (in the sense commonly given to these
terms within the UN system) would have meant excluding a
number of countries with cconomies in transition from the
protection of the ban: some of these countries are gencrally
considered “developed™.

Nevertheless, the distinction between OECD and non-OECD
countries in the context of prohibiting hazardous waste transter
is causing some concern. The main problem is that the diversity
of situations existing in the countries of the world is reduced to
two basic categories, and sufficient account is not taken of the
different situations within the large and heterogenous group of
non-OECD countries, briefly addressed above. This is
problematic from various points of view: first, countries that
are not (yet) members of the OECD, but have a similar level of
industrialization, may have a trade advantage over OECD states:
they will be able to participate in the waste trade with both OECD
and non-OECD states. As the hazardous wasle generation in
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these countries is not very significant compared to that of the
OECD countries, the practical implications ol this should not
be serious, however. Second, as discussed above, some of the
more advanced newly industrialized countries, not memnbers of
the OECD and therefore precluded from importing hazardous
wasles, are believed to have environmental standards and
facilities at least the equivalent of those of the less advanced
OECD countries, which may, nevertheless, accept hazardous
wastes from their wealthier neighbours. Third, a number of
countrics are likely to join the OECD and thus be able to accept
hazardous wastes for recycling as well as disposal. One country,
Mexico, has already joined, and another, South Korea, is likely
to be admitted within the next few years. A number of South
American and Eastern European countries are also in the process
of applying for OECD membership. This means that the
countries in question will be excluded from the protection of
the ban, even though some of them belong to the group targeted
for such protection on the grounds of their inadequate technical
and regulatory infrastructure. On the other hand, the fact that
the membership of the OECD is subject to change does provide
for some flexibility: the admission of newly industrialized
countries (such as South Korea) means that their relatively high
level of industrialization will also be taken into account in the
context of the waste trade.

For the above reasons, however, the division between OECD
and non-OECD countries is perceived by some as not sufficiently
adapted to the reality of the situation. A possible alternative to
be considered for the future might be to define the groups of
countries between which a general ban should apply through
lists annexed to the Basel Convention. This approach was chosen
in the UN Framework Convention on Climate Change to define
the categories of countries accepting different obligations under
the Convention. This technique would allow a more
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differentiated approach to the problem. As the procedure for
the amendment of annexes is simpler than that for amending
the Convention proper, it would also allow the necessary
flexibility: countries could be moved from one list to the other
in response to significant changes in their situation.

(d) “Opting out” through Bilateral or Regional

Agreements?

After the adoption of the ban, the possibility was considered,
mainly by representatives of the recycling industry, of individual
OECD and non-OECD states concluding separate agreements
on rranshoundary movements of certain recyclable wastes under
the Basel Convention. The Bureau of International Recycling
(BIR), for example, alerted its members 10 the consequences of
the ban for the recycling industry and proposed the conclusion
of bilateral agrecments to provide an exemption from the ban
for specific secondary raw malerials under certain
circumstances.”™ The Basel Convention does indeed provide for
the conclusion of separate agreements between its partics, and
also between parties and non-parties, under certain conditions.
A number of relevant agreements exist, as we have seen. The
main motivation underlying the 1992 OECD Decision on
recyclable wastes was in fact to mitigate adverse consequences
that the Basel Convention could have on the recycling industry
within the OECD, by providing less strict standards than the
Basel Convention.

However, the Basel Convention does not allow its Parties
complete freedom in concluding separate agreements: it
stipulates that any such agreement must be in conformity with
its fundamental aims {(Article 11). Even though the relevant
proviston of the Basel Convention is not very clearly worded, it
does limit the conclusion of separate agreements 10 those that
conform to the environmentally sound management of hazardous
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wastes as required by the Convention. The 1994 Decision of
the Conference of the Parties states in its preamble that
“transboundary movements of hazardous wastes from OECD
to non-OECD states have a high risk of not constituting an
environmentally sound management of hazardous wasles as
required by the Basel Convention”. Thus it sets out a
presumption against the environmental soundness of such a
transfer, which any relevant agreement would have (o disprove.
A bilateral or regional agreement between OECD and non-
OECD states that would allow the transfer of hazardous wastes
for recycling would therefore have to meet very high standards:
in order to be considered “environmentally sound”, it would
have to create mechanisms strong enough to eliminate the
dangers connected with such transactions, as outlined above.
On the political front, the conclusion of such an agreement would
be very difficult to justify, as it would go against the conviction
of a large proportion of the international community.

Such an agreement might be feasible and even useful,
however, if it applied to wastes or substances that are not covered
by the Basel Convention. This approach could in fact contribute
to the clarification of the distinction between hazardous wastes
and other types of wastes which do not come under the Basel
Convention. A possible example would be an agreement
covering scrap metals, the hazardous component of which is
below a certain limit value.

(e) Enforcing the Ban on Hazardous Waste Exports

from OECD to non-OECD Countries

The enforcement of international obligations is one of the
weakest points of international law, as is often pointed out in
the academic and political discussions. The inherent problem is
that it is up to states to determine whether and to what extent
they want to submit to international enforcement mechanisms.
This weakness is shared by international mechanisms to
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implement the ban on hazardous waste exports from OECD to
non-OECD countries, and enforcement is thus a major challenge.
The problem is exacerbated in this case by the fact that the illegal
trade in hazardous wastes is a flourishing business, comparable
in scale to the illegal trade in arms or narcotics. This was true
even before the introduction of the ban, i.e. when the possibility
of legally exporting hazardous wastes from OECD to non-OECD
countries still existed. With or without the ban, persens who
stand to make millions of dollars profit out of illegal hazardous
waste transactions will not be easily deterred.

One of the arguments in favour of the Basel Convention’s
original control system based on PIC was that the obligation to
document and monitor every hazardous waste transport from
the point of generation to the point of disposal, in accordance
with the concept of “cradle-to-grave monitoring”, would provide
the necessary transparency for both efficient control and rapid
intervention in the event of an accident, whereas an outright
ban would merely force the entire hazardous waste trade into
illegality. This seems to be borne out in part by observations
which indicate that illegal schemes for the transfer of hazardous
wastes have tended to become more ingenuous and elaborate
since the inception of the Basel Convention, and thus more
difficult to spot: where the wastes were previously transported
in a straightforward way, there is now more camouflage to
circumvent the mechanisms of the Convention. Some illegal
schemes take on the characteristics of organized crime, and some
are carried out in conjunction with humanitarian aid or the illicit
transfer of money. As aiready mentioned, there seems to have
been an increase in fake recycling schemes since export for
disposal has become more restricted internationally.

Itis widely acknowledged that the successful application of
the PIC procedure presents even industrialized states with a
problem, and borders on the unrealistic in the case of developing
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countries. Some experts in the field are indeed of the opinion
that if the PIC procedure is difficult to apply, the ban now agreed
is even more so because of the lack of transparency. With the
PIC procedure, hazardous waste shipments are declared as such
and are subject to inspection by customs authorities in the
countries involved. By contrast, there is little means of
identifying a hazardous waste shipment carried out in
contravention of the ban because there is no documentation.
For this reason, some predict an increase in illegal traffic as a
direct result of the ban. Others advocated the ban precisely
because the PIC procedure was difficult to apply, on the grounds
that prohibiting an activity altogether was easier than applying
the elaborate bureaucracy required by PIC. In addition, if the
ban can be circumvented, so can the obligation to fully document
hazardous waste transactions involving border crossings in
accordance with the PIC procedure. A third opinion is that it is
too early to judge which approach will prove more effective. In
any event, it seems undisputed that the national mechanisms
for control and prevention of hazardous waste traffic have to be
strengthened considerably, not only by adopting relevant
criminal legislation as required by the Basel Convention, but
also by developing the national infrastructure for the inspection
of waste shipments and facilities for storage, recycling and
disposal of hazardous wastes,

The seriousness of this problem was recognized by the
Secretariat of the Basel Convention and brought to the attention
of the Conference of the Parties. Even before the introduction
of the ban, the Secretariat has worked with governments and
regional organizations to assess the iltegal iraffic-situation and
to help develop national legislation and mechanisms.” In
accordance with a 1994 Conference Decision which outlines a
strategy to control illegal traffic*” the Secretariat will continue
to help states with the adoption of national legislation as well as
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capacity building. It will alsc liaise with other international
organizations in dealing with this problem, including the
International Customs Cooperation Council, and Interpol.

3.3. The Legal Regulation of Hazardous Waste
Management and the Promotion of Cleaner
Production

As noted, the reduction of waste generation is recognized by

Agenda 21 as one of the most important components of cleaner

production. Chapter 30 sets out the objectives of promoting

cleaner production as follows: “Governments, business and
industry, including transnational corporations, should aim to
increase the efficiency of resource utilization, including
increasing the re-use and recycling of residues, and to reduce
the quantity of waste discharge per unit of economic output”
(para. 30.6.). This is in line with the overall objective of Chapter
20 on hazardous waste management, briefly outlined above.

{a) Cleaner Production and Related Concepts

The term “cleaner production”™ was coined by UNEP’s Industry
and Environment Programme Activity Centre (UNEP IE/PAC,
previously TEQ), which also set up the Cleaner Production
Programme to help countries and industrial enterprises to put
this concept into action. Many similar terms are currently in
use, denoting the same concept.?’ Cleaner production can be
described as the application of an integrated, preventive
environmental strategy to processes and products in order to
reduce risks to humans and the environment. Cleaner production
techniques include conserving raw materials and energy,
eliminating toxic raw materials, and reducing the quantity and
toxicity of all emissions and wastes. A cleaner production
strategy for products focuses on reducing the environmental
impacts of a product throughout its life cycle.* This involves
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the promotion and application of environmentally sound
technologies, and the use of tools such as environmental impact
assessment and life cycle analysis of products.

In addition to the obvious environmental benefits, one of
the aims of cleaner production is to reduce the costs and thus
make the process in question more attractive economically.
Cleaner Production Worldwide, a 1993 publication by UNEP
IE/PAC, shows examples of the successful application of cleaner
production methods in different industrial processes in both
developed and developing countries, where considerable savings
could by achieved. A technical manual on waste audits
elaborated by UNEP IE/PAC and UNIDO summarizes the
benefits of waste prevention (as opposed to waste treatment) as
follows: reduction of the quantities of waste, reduction of raw
material consumption and thus of the related costs, reduction of
waste treatment costs, reduction of the pollution potential,
improvement of working conditions, and improvement of the
efficiency of the process.”

Although efforts are undertaken by UNEP and other
international institutions to promote the application of cleaner
production, for example through the organization of workshops
and seminars, the support of specific projects, and the
establishment of national cleaner production centres, the use of
cleaner production is still relatively limited in most countries
(with the exception of a small number of environmentally-
minded industrialized nations). The efforts of many governments
are still basicaily limited to the adoption of action agendas, and
the participation in cleaner production programmes of
international agencies (such as UNEP IE/PAC and the World
Bank). Some reasons for the reluctance of applying cleaner
production methods, especially in developing countries, are
outlined in a recent study on the promotion of cleaner production
in Tanzania: lack of information and/or misconceptions about a
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technology, doubts as regards the suitability of a given
technology for a particular country or a particular type of
industry, inherent limitations of a given technology, high capital
costs of the appropriate technology, lack of trained personnel,
uncertain legislative and regulatory climates, and cultural
obstacles.* It is encouraging to note, however, that there are
examples of the use of cleaner production in developing as well
as developed countries that have proved successful, as evidenced
in the cases presented in Cleaner Production Worldwide.

(b) The Promotion of Cleaner Production through the
Basel Convention and Related Legal Instruments
The “waste management hierarchy” discussed above obviously
has an important place in the promotion of cleaner production.
Chapter 20 of Agenda 21 explicitly states that the prevention or
minimization of hazardous waste is part of an overall integrated
cleaner production approach (para. 20.7), and outlines specific
steps to be taken in the achievement of this objective. All
measures proposed in the Chapter are seen in conjunction with
cleaner production. The fundamental aims of the Basel
Convention and other relevant agreements are to promote
hazardous waste reduction and environmentally sound
management, as outlined in Chapter 1 of this paper. If
implemented efficiently, these legal instruments should play an
important role in further developing and applying cleaner
production. Strategies, programmes, guidelines, and related
activities have been developed in this field, as mentioned. They
include the action programme set out in Chapters 20 and 21 of
Agenda 21, the Basel Convention’s three basic implementation
tools (i.e. the Technical Guidelines on the management of
hazardous wastes, the Model National Legislation, and the
Implementation Manual), and the Global Waste Survey carried
out under the auspices of IMOin cooperation with the Basel
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Convention Secretariat and other relevant bedies of UNEP.®

The Framework Document on the Preparation of Technical
Guidelines, approved by the second Conference of the Parties
together with the sets of Technical Guidelines, endorses a number
of principles that are indicative of the cleaner production
approach. They include, among others, the “source reduction
principle”, the “integrated life-cycle principle” (which includes
the use of clean technologies), the “precautionary principle”,
and the “integrated pollution control principle”. The document
stresses the importance of national legislation that would provide
a framework for the implementation of the proposals made.

(c) Increasing the Capacities of Less Industrialized
Countries through Training and Technology
Transfer

As mentioned repeatedly, a large number of countries do not

have appropriate naticnal legislation for dealing with the issues

of waste prevention and management. In addition, many
countries lack the technical and financial capacities to implement
the proposals and guidelines developed by the Basel

Convention’s Technical Working Group and similar bodies. The

slow development of cleaner production options in many

countries is due in part 1o the absence of these capacities, and
the lack of access to cleaner technologies.

Taking this into consideration, and based on the relevant
provisions of the Basel Convention, the Secretariat and the
specialized bodies established under the Convention are
implementing a programme designed to strengthen the relevant
capacities of party states, especially in the developing world,
and helping them to implement the Convention. The Basel
Convention itself provides a basis for action at three levels:
bilateral and multilateral technology transfer, training and
education, and the establishment of funding mechanisms.
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Technical assistance and transfer of technology is often
provided on a bilateral basis, sometimes with the involvement
of the private sector or international funding agencies. The
Secretariat provides clearing-house functions. One problem with
the provision of technical assistance is that potential recipient
countries are often not able to identify the types and amounts of
hazardous waste they generate, and thus provide sufficiently
detailed information on their needs. In response to this problem,
the Secretariat has recently sent consultants to prospective
recipient countries to assess their needs and propose the
appropriate technologies.

Work is progressing also on the establishment of regional
centres for training and technology, mentioned above.?
Feasibility studies are under preparation for such centres in the
Latin American and Caribbean region (to be funded by Canada),
and in the Eastern and Central European Region (to be funded
by Finland). Australia recently indicated its willingness to
consider supporting feasibility studies for a centre in the Asia
and Pacific region.*” This type of assistance, based on training
and pilot studies in the recipient country, obviously has an
important place alongside the conventional technical assistance,
not only because even the most advanced technology provided
by a donor will not achieve the desired results if there is a lack
of expertise in applying it, but also because cleaner production
methods and technologies designed for an industrialized country
are not necessarily appropriate for the situation and needs in a
developing country.

Subject to the availability of funding, the Basel Secretariat
also organizes seminars and workshops related to the
implementation of the Convention. Cooperation with the
European Union and the UN Institute for Training and Research
(UNITAR) is planned in this field.® Some of the training
activities of UNEP IE/PAC also cover the reduction and
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management of wastes in the context of promoting cleaner
production, for example a hazardous waste management
workshop for East Africa organized jointly with the International
Solid Wastes and Public Cleansing Association (ISWA) and the
IMO in 1991.%

In addition to the trust fund which covers the general
expenses of the administration of the Basel Convention through
the Secretariat, a special technical cooperation trust fund to
support developing countries and other countries in need of
technical assistance has been set up under the Convention. This
is financed through voluntary contributions from party states.
The budgets approved by the Conference of the Parties for the
years 1993 to 1996 are between US$ 788’740 (1993) and
1742777190 (1996). Activities to be funded include the provision
of technical assistance to 10 countries per year, and the
organization of regional workshops and seminars.® The scale
of operation of the fund is currently rather limited, as only a
fraction of the budgeted financial means were contributed by
countries in 1993.

However, the notorious lack of financial means should not
be considered an absolute obstacle to initiatives in the promotion
of cleaner production, including waste minimization: the
Tanzania country study on cleaner production, referred to above,
peints out that “in order to bypass financial constraints, industry
should start with low- or no-cost cleaner production measures
such as good housekeeping™ %

As mentioned above, the adoption of the ban on exports of
hazardous wastes from OECD to non-OECD countries is likely
to modify the aims of technical assistance and training: the
objective of any relevant action will now be the minimization
and environmentally sound management of hazardous waste
generation within the recipient countries through the use of clean
technologies, and the prevention of the illegal import of
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hazardous wastes. In countries where the amount of hazardous
wastes imported at present significantly exceeds the amount
generated domestically (e.g. Indonesia, which is one the largest
importers of recyclable wastes from OECD states), the demand
for relevant technology is likely to decrease with the
disappearance of the import options. It is possible that in certain
cases, companies or governments of industrialized countries may
have less incentive to provide technology to developing countries
after the adoption of the ban: this is likely to be the case where
a specific pattern of technology transfer can no longer be
foliowed, namely the provision or financing of a waste treatment
facility, to which the donor subsequently also sends his own
wastes for processing. It has also been suggested that the
stigmatization of some countries as the world’s polluters, during
the heated debate on the ban, might lead to a certain reserve of
these countries or their industries on the technical assistance
front. It remains to be seen to what extent this will be the case.
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The concept of

integrating environmental
and development aims is now
universally recognized.

Reconciling En mental
and Economic Aims in the
Context of Hazardous
Waste Management®

4.1. Aims set by Agenda 21

The concept of integrating environmental and development aims
is now universally recognized, not only in the context of
hazardous waste management. It evolved in response to the
concern expressed during the last decades by developing
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countries (and more recently, by countries in transition to a
market economy), that environmental requirements would hinder
economic development, which for these countries constitutes
an overriding priority. The need for integration of the two aims
is expressed through the notion of sustainable development,
defined by the World Commission on Environment and
Development in 1987 as “development that meets the needs of
the present without compromising the ability of future
generations to meet their own needs”.”* The concept of
sustainable development is reflected in the programme areas
set out in individual Chapters of Agenda 21, including Chapters
20 and 21 on waste management, repeatedly referred to above.

However, the implications of sustainable development go
beyond the duality of priorities of developed and developing
countries and those in transition to a market economy. Integrating
environmental and developmental aims also means reconciling
the objectives of environmental protection and those of trade
liberalization, in the industrialized as well as in the developing
world. Chapter 2 of Agenda 21 sets out the following programme
areas in this field: (a) promoting sustainable development
through trade liberalization, (b) making trade and environment
mutually supportive, (¢) providing adequate financial resources
to developing countries and dealing with international debt, and
(d) encouraging macroeconomic policies conducive to
environment and development (para. 2.3.). A number of
international organizations (including UNCTAD, the OECD, the
GATT Group on Environmental Measures and International
Trade, and UNEP) are currently addressing this issue. Its
importance was confirmed by the Commission on Sustainable
Development at its May 1994 session. It will also be taken up
by the new WTO Committee on Trade and Environment, to be
established in accordance with a decision adopted at Marrakesh
in April 1994.
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4.2. The GATT / WTO and the International
Regulation of Transboundary Movements of
Hazardous Wastes

The General Agreement on Tariffs and Trade (GATT), and the

multilateral trade agreements elaborated during the Uruguay

Round of trade negotiations (in particular the Agreement

Establishing the World Trade Organization (WTO)), constitute

the global framework for the liberalization of trade world-wide.

As the membership of the GATT (and in all probability the future

WTO and the other new trade-related agreements) is virtually

universal, most parties to multilateral environmental agreements

(MEAs), including the Basel Convention and regional waste

management regimes, are at the same time parties to the GATT

/WTO. Although some national and international interest groups

in both environmental and business circles tend to adopt a one-

track approach, focusing on the differences between the aims
of the GATT / WTO and the MEAs and defending the aims of
the one against the other, the countries which are parties to both
systems have a real interest in promoting their harmonization.

The preambile to the Agreement Establishing the WTO indirectly

acknowledges this: it contains areference to the need to conduct

economic efforts in a way that is compatible with sustainable
development and the need to protect the environment.

{a) Efforts Undertaken under the GATT to
Harmonize Trade and Environmental Aims

In response to the growing interest in the issue of reconciling
trade and the environment in the last few years, the Working
Group on Environmental Measures and International Trade was
convened under the auspices of the GATT in November 1991.%
Its work programme initially covered the examination of three
issues: (1) trade provisions contained in existing MEAs, in
particular the Montreal Protocol on Substances that Deplete the
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Ozone Layer, the Convention on International Trade in
Endangered Species (CITES), and the Basel Convention; (2)
multilateral transparency of national environmental regulations
likely to have trade effects; and (3) trade effects of new packaging
and labelling requirements aimed at protecting the environment.
In July 1993, the work programme of the Group was expanded
to include the follow-up to UNCED in the field of trade and the
environment,

The first of these issues is obviously the most important in
the present context, the Basel Convention being one of the
relatively few existing MEASs that introduce what could be seen
as trade provisions.* The GATT Group decided not to investigate
potential conflicts between trade and environment in individual
MEAs, but to limit its examination to generic issues. The focus
of the discussions was on two basic problems: the use of trade
measures for the protection of environmental resources outside
the national jurisdiction of the state that adopted the measure
(as iliustrated by the US-Mexico tuna-dolphin dispute), and the
restriction or prohibition of trade with states not adhering to a
given environmental agreement. The latter problem in particular
is relevant in the context of international hazardous waste
management, as will be discussed below.

The Decision on Trade and Environment, adopted in
Marrakesh in April 1994, directs the General Council of the
WTO to establish a Committee on Trade and Environment.*’
The Committee’s terms of reference where drafted in a broad
manner to allow the examination of issues related to its work
programme that may arise in connection with the trade in services
or goods, or of intellectual property rights. The work programme,
as set out in the Decision, is wider than that of the Working
Group on Environmental Measures and International Trade,
which it incorporates. Among other things, it includes the
identification of the relationship between trade and
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environmental measures, and recommendation of possible
moedifications to the multilateral trading system.

The General Agreement on Trade in Services (GATS), also
adopted at Marrakesh, contains a Ministerial recommendation
that the future Council for Trade in Services should set up a
Working Party to examine the relationship between trade in
services and environmental protection, including the relationship
between GATS and the relevant MEAs. This issue could also
be relevant for the issue under discussion.

In addition to these more generic discussions, an earlier effort
focused on an issue closely related to that of transhoundary traffic
in hazardous wastes, namely international trade in domestically
prohibited goods. The Working Group on the Export of
Domestically Prohibited Goods and Other Hazardous
Substances, established in 1989, prepared a draft Decision on
Products Banned or Severely Restricted in the Domestic Market.
In its current form, this draft provides for an international
notification scheme for hazardous substances the sale or use of
which is prohibited or restricted in the domestic market of a
country, but which is subject to export. This scheme is not to
affect the rights and duties of stales under existing international
instruments that cover the international transfer of hazardous
substances (including the Basel Convention).* This draft was
never adopted by the Group: agreement could not be reached
on various points, and work came to a standstill in 1991. The
issue has now been included in the work programme of the
Committee on Trade and Environment. The Committee will need
to decide whether to base its work in this field on the draft of
the working group, or whether to start on a new basis.

{b)The “GATTability” of the Basel Convention
The apparent problem in the relationship between the Basel
Convention and the GATT and refated instruments is that the
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former introduces restrictions on the international transfer of
certain substances for environmental reasons, while the latter
generally prohibits non-tariff restrictions on the import or export
of products (Article XI). The same problem exists in the
relationship between the GATT and a number of other MEAs,
namely CITES and the Montreal Protocol. As already
mentioned, some aspects of this problem have been discussed
by the relevant GATT Group, and the Committee on Trade
and Environment will take it up. The issue has not as yet
been addressed in a controversial manner: no dispute
touching upon the compatibility with the GATT of trade-
related provisions of an MEA has so far been submitted 10 a
GATT panel.

Article XI of the GATT, prohibiting trade restrictions, applies
to “products”. Prior to examining the compatibility with Article
X1 of the restrictions imposed by the Basel Convention, the
question would therefore have to be asked whether the
substances controlled by the Convention are in fact “products™
in the sense of the GATT. As discussed in Section 4.1.(b) above,
there is no agreed definition of a product in the GATT context,
and the question whether or not wastes (or certain categories of
wasles) are products has yet to be answered conclusively. This
question has not yet been directly addressed by either the parties
to the GATT or the parties to the Basel Convention. Depending
on the answer, the issue of “GATTability” of the Basel
Convention will present itself in a different light: if wastes are
not products, they do not come within the purview of the GATT,
and the question of conflicts need not be addressed. This
approach has in fact been supported by some experts in the field.
As an alternative, it has been suggested that the management
and disposal of wastes might be considered a service. If this
were the case, it would not come within the purview of the GATT,
but of the newly adopted GATS, which contains a similar
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prohibition of trade restrictions and a similar provision on
exceptions.

If hazardous wastes - or certain categories of hazardous
wastes, for example those subject to recycling - are considered
products, the question arises whether the measures adopted by
the Basel Convention could be based on the “environmental”
exception of Article XX(b): notwithstanding Article XI, a trade
restriction may be adopted if it is necessary to protect human,
animal or plant life or health, provided it does not lead to arbitrary
discrimination between countries where the same conditions
prevail, or constitute a disguised trade restriction. If waste
management and disposal is considered a service. the issue is
virtually identical, as Article XIV(b) of GATS is modelled on
A‘rlicle XX(b) of GATT.

* The Basel measures under consideration are the prohibition
of the exportl of wastes to non-parties unless subject to an
agrecement which meets the environmental standards of the
Convention (Articles 4(5) and 11}, and the general ban of
hazardous waste exports from OECD to non-OECD states after
December 1997 (Decision II/12 of the Conference of the Parties).
The fundamental problems arising in this context are in fact
those already addressed by the GATT Group on Environmental
Measures and International Trade: first, the fact that the measures
in question are adopted not under the national legislation of an
individual state (which is the typical situation envisaged by
Article XX), but by an MEA with relatively widespread
membership: and second, the issue of export restrictions to non-
parties to a given MEA.

The ban of traftic in hazardous wastes with a particular
category of countries (in this case non-parties to the Basel
Convention or an equivalent agrecement, and between OECD
and non-OECD states) is problematic because it may be
considered an arbitrary trade restriction against countrics where
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conditions are otherwise the same. The question should then be
asked which differences between countries justify different
treatment in this respect. According to some tnterpretations, a
different treatment based on different conditions in terms of
infrastructure or ecological and social conditions could be
acceptable, and the relevant measure thus be non-
discriminatory.” As discussed above, this kind of consideration
certainly prompted the distinction between OECD and non-
OECD countries, although the differentiation does not always
correspond 1o reality. Therefore this measure is probably less
problematic than the ban on traffic with non-parties, which is
based exclusively on whether or not a state has decided to adhere
to the MEA in question.™

In the light of the doubts surrounding the prohibition of trade
with non-parties, there does secem 10 be room for potential
conflict between the two systems, which Ieads to the fundamental
question of the relationship between the GATT and an MEA. It
has been pointed out by scholars as well as practitioners in the
ficld that a measure adopted unilaterally (as in the tuna-dolphin
dispute) does not have the same weight as a measure agreed by
an often substantive part of the world community through an
MEA.: the latter should undoubtedly have more weight.
Technically speaking, the GATT and an MEA such as the Bascl
Convention are at the same level within the hierarchy of
international legal instruments. and there is thus no obvious
priority. In the event of a conflict belween the two, the rules of
the Vienna Convention on the Law of Treaties could in theory
be upplied to determine, in the particular case, which is to he
given preference over the other. The GATT Group has noted
this, but decided not to base its deliberations on this basically
confrontational approach, but to focus on avoiding the conflict
situation in the first place.

The aim is therefore to harmonize the MEAs and the GATT
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rules in a way that accommodates the objectives of both. In the
discussion of the GATT Group, two schools of thought have
emerged on this: the first is the possibility of the GATT parties
agreeing on a waiver, based on Article XXV, for individual
MEAs where this is considered necessary (e.g. where there are
doubts about the compatibility of the MEA with a GATT
requirement, but where it is deemed appropriate to move outside
the limits sct by the GATT). Article XXV allows for the GATT
partics, by a two-thirds majority, to waive an obligation imposed
by the GATT in exceptional circumstances. The second proposed
approach, described as “creating an environmental window in
the GATT”, is a collective interpretation of Article XX by the
GATT parties which would determine the criteria and conditions
under which trade measures could be used to achieve the aims
of the MEA. Both these approaches have been discussed, and
the group outlined the advantages and disadvantages of each.

The “environmental window” approach in particular was
discussed in some detail. Questions to he investigated further
include the following: how universal must an international
agreement be in order to be given the weight of an MEA as
understood under this approach? How specific or closely defined
must a trade measure be in order to be eligible for this general
exception? What standards should be applied to the necessity
of the measure for the achievement of the aims of the MEA?
What safeguards against protectionist abuse would have to be
developed?

The analysis of the relationship between the GATT and the
other agreements adopted under the Uruguay round, and MEAs
such as the Bascl Convention, is one of the important mandates
of the GATT Environment Commiltee, as already noted. The
fact that this expressly includes investigating the necessity and
the possibility of amending the trade rules shows a forward-
looking attitude of the negotiating states: collective inlerpretation
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of the existing provisions may be a very useful short term
solution, but the formal modification of the rules in question to
take account of new realities would provide a more solid basis
for the future, It is to be hoped that the useful basis already
provided by the GATT Group, as well as (he discussion
beginning to take place in other international organizations, will
help the Committee to reach a more definite conclusion on these
important but still contentious issues. The developments outlined
above give rise to hopes that the parties to GATT, and to the
new trade agreements, no longer rule out the possibility of taking
environmental concerns into consideration while promoting
global trade liberalization. It has even been argued that the
establishment of the GATT working group to consider a
notification system for trade in products that are domestically
restricted or prohibited indicates a move away from the
traditional one-sided promotion of free trade, and a willingness
to consider trade restrictions for the sake of environmental aims.

4.3.Regional Efforts to Reconcile Trade and the
Environment in the Context of Waste
Management: Lessons Learned from the
European Union and the North American Free

Trade Agreement

When attempting to reconcile trade and environmental inter-
ests at the global level, it may be interesting to look at the equiva-
lent efforts and experiences of two regional organizations: the
EU, a well-established regional integration system which has
learned, over the last 20 years, to gradually adapt its originally
purely economic objectives to take into account the require-
ments of environmental protection; and the NAFTA, a recent
regional integration organization with mainly economic orien-
tation, which was negotiated at a time when the consideration
of environmental requirements was already accepted as a mat-
ter of course.!!
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(a) The European Union

The waste management policy and legislation of the European
Union was bricfly outlined in Section 3.2.(e) above.'™ Whereas
the early waste Directives provided fairly general rules, the two
1991 Directives and the 1993 Regulation are more detailed, and
take account of modern environmentat concepts such as the
preventive approach, the polluter pays principle, and the concept
of cradle-to-grave monitoring. During the deliberations on these
rules (in particular the 1993 Regulation), much of the discussion
now taking place in the GATT context took place in a similar
fashion. The free movement of goods and services. laid down
in the Treaty of Rome, is one of the cornerstones of the EU
Treaty system. This aim was enhanced with the completion of
the Single Market pursuant to the Maastricht Treaty. As we saw
ahove, wastes are generally considered “goods™ under the ECJ)
jurisdiction and are therefore in principle subject to the free
movement of goods. On the other hand, the opening of borders
exucerbates some environmental problems. Unrestricted trade
in hazardous and other wastes within the Single Markel area,
tor example, would provide a strong incentive for “waste
tourism™ to those member states with the least developed
legislation and infrastructure and thus the cheapest disposal
facilities: the problem is thus basically a regional replica of the
“North-South™ problem existing at the international level,
outlingd in Scction 2. The conflict of market and environmental
aims presents itself in a similar fashion.

The early Treaty rules constituting the (then) European
Economic Community made no provision for the adoption of
cnvironmental measures at Community level, and the
Community's competence to do so was derived, through
interpretation, from subsidiary clauses. The Single European
Act of 1987, and to a greater extent the Maastricht Treaty of
1992, introduced specific provisions on the adoption of
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environmental rules by the EU, and also formally clevated
environmental policies to the same level as the other policies of
the EU. The introduction of specific “Treaty bases™ ftor
environmental as opposed to market-oriented measures have
different substantive and procedural implications, and a
controversy soon developed as to which Treaty provision was
the appropriate basis for a given measure: this was particularly
important in areas considered 1o be at the interface of market
and environmental aims, such as the waste trade (and particularly
the trade in recyclable wastes). The Treaty itself provides no
clear answer, but the case law of the ECJ on this subject is already
extensive, and the debate is continuing in different contexts.

The clash between environmental and market aims was
particularly evident in the negotiations on the 1993 Regulation
on the transfer of wastes, including hazardous wastes. within
the EU and with third states. As already mentioned, these
negotiations ok over two years and were very contentious:
the main problem arca was the extent to which the trade in
wastes, including recyclable wastes, should be restricted for
cnvironmental reasons, (o the detriment of the free market. The
stickiest issucs included the compatibility of the proposed control
mechanisms with the free movement of goods: the nature and
extent of such control mechanisms: the extent to which a
recyclable waste should he considered a commodity as opposed
to a waste, and thus be subject 1o less stringent rules: and the
proposed right of every member state to unilaterally ban the
import of wastes from other member states as well as from third
states.

In addition to the obvious substantive parallels, one similarity
between these discussions and the ongoing global discussionin
the context of the GATT and MEAS is that the existing legal
rufes provided no clear answer o most of the questions raised.
The solution therefore had to be reached through interpretation.
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which was often politically motivated. Many arguments were
put forward on both sides. not only within the EU, but also in
the NGO community and the academic world. They were
frequently prompted by the wish to give preference either to the
minimization ol the detrimental effects of the waste trade on
the environment, even at considerable expense (o trade
{environmentalists), or to the unhindered completion of the
Single Market, and the free movement of all goods, cven those
which entail certain dangers to the environment (industrial
circles).

The final form of the Regulation as adopted shows a
remarkably balanced approach, with a certain emphasis on
environmental aims: the Regulation is based on the
“environmental” provision (Article 103s) instead of the “market”
provision (Article 100a) of the Treaty (a case has already been
filed with the ECI, contesting this choice of Treaty basis). The
general acceptance of restrictions of the waste transfer for
environmental reasons, even within the EU. is reflected in the
Regulation’s elaborate control system. This system is a-
significant advance on the previous EC Directive of 1984, which
merely established a notification system combined with the
concept of tacit consent, showing this acceptance 1o a lesser
degree. In 1979, and again in the mid-eighties. the ECJ had ruled
that the free movement of goods is not absolute, but can be
restricted under certain circumstances if this is justificd by other
interests pursucd by the Community: these other interests
expressly include environmental protection.'™ A fairly surprising
outcome is the acceptance of the basic right of member states to
unilaterally ban the import of wastes, even from other members.

The interests of the recycling industry are taken into account
to some degree hy the estabtishment of less stringent rules for
recyclable wastes under certain {(more or less clearly defined)

circumstances, and the exemption of those recyclable wastes
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that are not considered hazardous from the control system. As
regards the trade in wastes with third countries, the now widely
accepted view prevailed that the export of wastes lor disposal
1o non-OECD countries is unjustifiable for any reason. The rules
on the cxport of recyclable wastes again take some account of
the interests of the recycling industry: the export restrictions in
this case are somewhat less strict.

Two interesting lines of development are worth noting here,
First, the development of the EU’s waste legislation over the
last 20 years, and most particularly the outcome of the
negotiations on the 1993 Regulation, show a definite “greening
of the EU™: the increasing tendency to take account of
environmental considerations, already reflected in the evolution
of the EU Treaty system, is evident in the development of the
waste Regulation of 1993. Second, a continuous interplay of
interpretation and formal legal regulation can be observed: the
necessity of adopting a measure is [irst accepted on the political
front. This then leads to pertinent interpretation (in this case by
the ECI) of basically inadequate existing legal rules. As the
general acceptance of this interpretation increases, it is
transformed into a formal amendment of a legal instrument.
Questions unresolved by this legal instrument again call for
interpretation. After itis sufficiently accepted, the interpretation
may again be reflected in a formal amendment of the legal
instrument.

(b) The North American Free Trade Agreement
(NAFTA)

While the European Union started out as a free trade regime

which only later took environmental issues on board, the issue

of integrating trade and environmental issues was present

throughout the negotiations on the North American Free Trade

Agreement. This integration process, which was by no means
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smooth, is recounted comprehensively in another Monograph
in this series.!™ The NAFTA deals differently with different
environmental issues. Its approach to MEAs that contain trade
provisions is truly innovative: during the negotiations, there was
considerable support for protecting trade-related provisions of
certain widely accepted MEAs against trade challenges.
Accordingly, Article 104 of the NAFTA provides that in the
event of an inconsistency, certain MEAs and bilateral agreements
shall take precedence over the NAFTA “to the extent of the
inconsistency, provided that where a Party has a choice among
equally effective and reasonably available means of complying
with such obligations, the Party chooses the alternative that is
least inconsistent” with the NAFTA rules. The agreements in
question are listed in the Annexes to Article 104: the Montreal
Protocol, the Basel Convention, and CITES - the same MEAs
that are also the focus of the relevant discussion within the GATT
context. By unanimous decision of the NAFTA parties,
additional environmental agreemenis may be added to this list.
In the conlext of this system, concerns have been raised by
environmental groups on two counts: first, that the wording “least
inconsistent” in Article 104 will provide an easy basis for
challenging an action taken by a party in accordance with a
listed MEA, and second, that the requirement of unanimity will
make it very difficult 1o list additional agrecments. Experience
will undoubtedly show to what extent these concerns arc
justified. From an environmental viewpoint, in any cvent, the
clear preference given to MEAs under the NAFTA approach
goes well beyond anything that has thus far been considered
within the GATT context, It should certainly be kept in mind in
the future negotiations of the Committee on Trade and
Environment established pursuant to the Uruguay Round.
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THE ADOPTION OF THE BASEL CONVENTION IN 1989 CONSTITUTED
the starting point for the emergence of a global regulatory system
for the management of hazardous wastes. In the past few years,
this regulatory system has significantly modified the approach
of the international community to the problems pertaining to
international hazardous waste traffic.
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In addition to raising awareness and promoting the protection
of the environment in all countries, the emerging global wastc
management regime has given rise to discussion in areas that
were not at the forefront of international attention in the 1980s.
These issues include the need to promote sustainable industrial
activity in all countries while combating the ill-cffects of
hazardous wastes, particularly in developing countries; the need
to integrate activities pertaining to environmentally sound waste
management into the wider concept of cleaner production; and
the need to achieve harmonization between cnvironmental and
trade measures in the handling of hazardous wastes and
substances.

This paper has atiempted to highlight some areas in which
further work could contribute 1o the reconciliation of divergent
aims in the management of hazardous wastes. A Key area s the
development of a clearer concept of what is considered a
harzardous waste. This could include more detailed classification
systems, ideally extending to the introduction of limit values of
concentration and the specilication of tésting methods. It could
also include the elaboration of criteria to distinguish hazardous
wastes with primarily negative effects from secondary products
or raw materials with a positive economic value and a
comparatively fow hazard potential.

Another area worth considering is an adaptation of the
categories of countries between which trade inhazardous wastes
is prohibited, in order to tuke better account of the diverse
situations in the countries of the world. The building of national
and international infrastructures to ensure cftective enforcement
of the rules to control transboundary movements of hazardous
wastes, and to prevent illegal traffic, is obviously a major
challenge.

Finally, the important discussion on how to reconcile environ-
mental and trade aims in the context of waste management
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should be pursued within the various global fora. The experi-
ence of regional frec trade organizations such as the EU and the
NAFTA could provide some helpful insights.

In many of these arcas. work is already underway, as noted.
In the spirit of Agenda 21, we may hope that this work will
enhance the concerted effort of the world community to protect
the environment against the ill-effects of hazardous wastes while
minimizing negative impacts on economic development in all

countries.

85



ENVIRONMENT AND TRADE

Bibliography

Abrams. [D.).: Regulating the International
Hazardous Waste Trade: A Proposed
Global Sotution, in Columbia Journal of
Transnational Law 28 (1990

Arden-Clarke, C.: The General Agreement on
Tariffs and Trade. Environmental
Protection and Sustainable Development
(WWFE, Gland 1991)

Aust, A: The Theory and Practice of Informal
International lnstruments, in International
and Comparative Law Quarterly 35
(1986)

Bimie. PW. and Boyle, A.E.: International Law
and the Environment (Oxford University
Press 1992)

Brown, Weiss, E.: Environment and Trade as
Partners in Sustainable Development: A
Commentary, in American Journal of
International Law 86 (1992)

Clapp. J.: Africa, NGOs. and the International
Toxic Waste Trade, in Journal of
Environment and Development 3/2 (1994)

Cusack, M.M.: International Law and the
Transboundary Shipment of Hazardous
Waste o the Third World: Will the Basel
Convention Make a Difference?, in
American University Journal of Intl. Law
& Policy 5/2(1990)

Donald, J.W.: The Bamako Convention as a
Solution to the Problem of Hazardous
Waste Exports 1o Less Developed
Countries, in Columbia Journal of
Environmental Law 17/2(1992}

GATT, Trade and the Environment {Document
GATT/1529, February 1992) (quoted as
GATT (1992)}

86

GESAMP: The Sunte of the Manne Environ-
ment (UNEP Regional Seas Reports
and Studies No. 115, Nairobi 1990)

Greenpeace: The Internationat Trade in
Wastes: A Greenpeace Inventory (5th
Ed. 1990) (quoted as Greenpeace
Inventory {19%0)}

Grefe, C. and Bernstorff, A.: Zum Beispiel
Giftmiill (Lamuv, Gottingen 19913

Hackett, D.P: An Assessment of the Basel
Convention on the Control of
Transboundary Movements of
Hazardous Wastes and their Disposai.
in American University Journal of
Intemational Law & Policy 5/2 (1990}

Hilz, C.: Toxic Waste Exports to the Third
World: An Analysis of of Policy
Options and Recommendations for an
International Protocol to Protect the
Global Environment (MIT Thesis,
Paper No. HSMP 16, 1990)

Housman, R.: Reconciling Trade and the
Environment: Lessons Leamned from
the North American Free Trade
Agreement, UNEP Environment and
Trade Monograph No. 3 (1994).

International Monetary Fund: World
Economic Outlook: A Survey by the
Staff of the IMF (October 1993)
{quoted as International Monetary Fund
(1993))

Jones. W.F: The Evolution of the Bamako
Convention: An African Perspective, in
Colorado Journal of International
Environmental Law & Policy 4 {1993)

Kiss, A.C. and Shelton, D.: Internationat
Eavironmental Law (Transnational
Publishers. New York 1991)



BIBLIOGRAPHY

Kramer, L.: EEC Treaty and Environmental
Protection {Sweet & Maxwell 1990)

Kummer, K.: International Management of
Huzardous Wasies: The Basel
Convention and Related Fegal Rules
{Oxford University Press, forthcoming)

Kummer, K.: The [nternational Regulation of
Transboundary Traffic in Hazardous
Wastes: The 1989 Basel Convention, tn
International and Comparative Law
Quarterly 41/3 (1992)

Kummer. K: The Year in Review:
Transboundary Movements of
Hazardous Wastes. in Yearbook of
[nternational Environmental Law, Vol
2019913, and Vol. 3(1992)

Kwiatkowska, B. and Soons, A H.A -
Transboundary Movements and
Disposal of Hazardous Wastes in
International Law: Basic Documents
{Martinus Nijhoff 1993)

Long. W.L.: Economic Aspects of Transport
and Disposal of Hazardous Waste, in
Marine Policy 14/3(1990}

Montgomery. M.A_: Travelling Toxic Trash:
An Analysis of the 1989 Basel
Convention, in The Fletcher Forum of
World Affairs 14/2(1990)

OECD: Monitoring and Centrel of
Transfrontier Movements of Hazardous
Wastes, Envirenment Monograph No.
34 (1993) (quoted as OECD Environ-
ment Monograph No. 34 (1993))

OECD: Transfronticr Movements of
Hazardous Wastes 1989-90 ¢July 1693)
(quoted as QECD, Transtrontier
Movements (1993}

QECD: Environmental Data (1991)

N, G.K.: Africa / Lomé [V, Cooperation

87

Towards Sustainable Development in the
African ACPs, in Environmental Policy
& Law 23/1(1993)

Repetto, R.: Trade and Sustainable Develop-
ment, UNEP Environment and Trade
Meonograph No. 1 {1994)

Richter, R.: Giftmiillexporte nach Afrika:
Ueberblick, Zusamimenhinge.
Perspektiven (Stiftung Wissenschaft und
Politik. Ebenhausen (Germany) 1986)

Rublack. 5.: Der grenziiberschreitende Transfer
von Umweltrisiken im Vilkerrecht
{Nomos, Baden-Baden 1993)

Schoenbaam, T.J.: Free International Trade and
Protection of the Environment:
[rreconcilable Conflict?, in American
Journal of Intemational Eaw 86(1992}

Spitalnik. E.R.: Hazardous Waste Management
Legistation in Asia (Paper presented at
the International Chemical Regulation
Bricfing, Washington DC. November
1992)Tolba, M.K. and El-Kholy, O.A.
(Ed=.): The World Environment 1972-
1992 (1992)

United Naticns: Repert of the UN Secretary-
CGeneral to the General Assembly on
IHlegal Traffic in Toxic and Dangerous
Wastes, 18 July 1989, UN Doc. A/44/362
(quoted as UN [Mlegal Traffic Report
(1989))

UNEP: Eavironmental Data Report 1993-94

UNEP: The State of the World Environment
1983 (Document UNEP/GC.15/7/Add 2)

UNEP Industry and Environment Programme

Activity Centre: Cleaner Production
Worldwide (1993)
UNEP and UNINO: Audit and Reduction

Manual for Industrial Emissions and



ENVIRONMENT

Wastes, Technical Report Series No. 7
(1991}

Watts, K.G.: Global Garbage: Exporting Trash
and Toxic Waste (1992)

Wilkinson, [.: Maastricht and the Environment:
The Implications fer the EC’s Environ-
ment Policy of the Treaty of European
Union, in Journal of Environmental Law
4/2(1992)

World Bank: The Safe Dispesal of Hazardous
Wastes: The Special Need of Developing
Countrigs, World Bank Technical Paper
No. 93 (1989), Vols. I and Il (quoted as
World Bank Technical Paper No. 93
(1989))

World Commission on Environment and
Development {WCED): Our Common
Future {Oxford University Press 1987)

World Resources Report 1960-91

Yhdego, M.: Cleaner Production in Tanzania, in:
Industry and Environment No. 16/3 (July-
September 1993)

Endnotes

1 Parts of Chapters 2 and 3 of this paper are
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ford University Press, forthcoming).

2 Cf. UN Illegal Traffic Report (1989), p. 6
(quoting estimates of UNEP’s International Reg-
ister for Potentially Toxic Chemicals). See also
Tolba and El-Kholy (1992), p. 249.

3 UNEP Environmental Data Report 1993-
94, p. 330; OECD, Transfrontier Movements
(1993); World Resources Report 1990-91, pp. 315.
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Resources Report 1990-91, p. 328.

5 Cf. for example UNEP Envircnmental
Data Report 1993-94, p. 332,

6 OECD, Transfrontier Movements (1993);
OECD Environmental Data (19913; UNEP, The
State of the World Environment {989, p. 38,

7 Cf. e.p. World Resources Report 1990-
91; UNEP Environmental Data Report 1993-
94, p. 332; UN lllegat Traffic Report (1689),
quoting International Institute for Environment
# World Resources Institute, World Resources
1987

Bcr e.g. World Resources Report 1990-
91, UNEP Environmental Data Report 1993-
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9 UNEP Environmental Data Report 1993-
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OECD countries, cf. OQECD, Transfrontier
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prise legal transactions only. The tables of both
the World Resources Report and the OECD
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countries.

1V UN Illegal Traffic Report (1989):
OECD Environmental Monograph No. 34
(1993), p. 5.

12 UNEP Environmental Data Report
1993-94, p. 333; OECD Environment Mono-
graph No. 34 (1693} p. 9 et seq. For further
details of waste imports and exports of the EU
member states see DG X1, Office Statistique
des Communautés Européennes: Mouvements
des déchets et résidus selon les statistiques
douaniers (juin 1991).

13 OECD Environment Monograph No. 34
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(1993) p. 9.; UNEP, The State of the World En-
vironment 1989, p. 38. For an overview of the
estimated annual hazardous waste exports and
imports of selected OECD member states, cf.
OECD Waste Management Policy Group,
Working Paper No. 3 for the 37th Meeting,
March 1993,

14 UNEP Environmental Data Report
1993-94, referring to OECD estimates.

15 Focus on IMO: Dumping at Sea (IMO,
1989); GESAMP: The State of the Marine En-
vironment {UNEP, 1990), p. 13. Cf. also World
Resources Report 1990-91, pp. 341 et seq.

16 GESAMP: The State of the Marine En-
vironment {UNEP, 1990), p. 14.

17 For an overview cf. e.g. OECD Envi-
ronment Menograph No. 34 (1993} p. 9 et seq.
{quoting a 1984 study of the OECD Waste Man-
agement Policy Group).

18 Richter (1989), p. 20-21: sec also Tolba,
Preface, in Kwiatkowska and Soons (1993}, es-
timating average disposal costs in Africa as 4-
25 times Jower than equivalent costs in Europe,
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19 Cf. the UN lllegal Traffic Report (1989),
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UNEP 10 the first Meeting of the Conference
of the Parties 1o the Basel Convention on Ilie-
gal Traffic in Hazardous Wastes, UNEP/
CHW.1/19 (15 September 1992), reviewing
reports on cases of illegal traffic recevied by
the Secretariat from five couatries in 1992,
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ous waste experts from developed to develop-
ing countries in particular cf. Hilz (1990) p. 35
et seq.; Richter (1989) p. 19 et seq.

2lcr Greenpeace Inventory (1990), Pref-
ace. Within Europe, about 200°000-300°000
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¢f. UN Illegal Traffic Report (1989), quoting
World Resources 1987, See also the World Re-
sources Report 1990-91, p. 328 (noting that the
actual amount of hazardous waste shipped to de-
veloping couatries is probably much higher than
official estimates, due to the large number of il-
legal transactions).

22 1. Richer (1989), giving a comprehen-
sive analysis of hazardous waste shipments ta 27
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Hilz (19%0) p. 28, quoting data from various
Greenpeace publications; Ndi (1993), giving an
overview of documented cases of waste ship-
ments to Africa as per June 1988, based on re-
ports in West Africa Magazine No. 3697, June
1988.

23 Long (1990), p. 199; EC, Community
Strategy for the Management of Hazardous
Wastes, September 1989 (Doc. SEC(89)934
final).
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on illegal hazardous waste export schemes, in-
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Greenpeace, Inventory (1990), pp. 21-380. For
a discussion of these and other cases 25 1.
ameng many others Clapp {1994); Jones ( 1993).
Donald (19%2), Watts (1992); Grefe and
Bernstorff (1991): Cusack (1990): Montgomery
(19903 Hilz (1990); Richter (1989}
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